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THE INDIANA HIGH SCHOOL ATHLETIC ASSOCIATION:

‘FAIR PLAY,” STUDENT ELIGIBILITY, AND THE CASE REVIEW PANEL

The Indiana High School Athletic Association (IHSAA) has been in existence since 1903, dthough it
has been incorporated as a not-for-profit corporation only since 1976. During the past forty years, it
has been involved in numerous lawsuits, both in state and federd courts, regarding its legd datus, the
enforcement of its by-laws againg member schools and student-athletes, and the extent to whichiit is
subject to judicid review. Only recently hasthe IHSAA come under any legidative scrutiny.! Although
some members of the legidature origindly became concerned with the IHSAA’ s activities when the
single-class basketbd| tournament was ended, more recent legidative disaffection has centered on the
perceived lack of meaningful review of sudent-athlete digibility gppeds. Thisresulted in the passage of
P.L. 15-2000 (House Enrolled Act No. 1018-2000), creating a*“ Case Review Panel” of nine (9)
members. The following is the pertinent language from the public law creating I.C. 20-5-63
(Interscholastic Athletic Associations):

Sec. 7. () The association must establish a case review pane that meets the
following requirements:
(1) The pand has nine (9) members.
(2) The state superintendent or the state superintendent’ s designee is a member
of the pand.
(3) The gtate superintendent shal appoint as members of the pand persons
having the fallowing qudifications
(A) Four (4) parents of high school students.
(B) Two (2) high school principds.
(©) Two (2) high school athletic directors.
(4) A member of the pand servesfor afour (4) year term, subject to the
following:
(A) An gppointee who ceases to meet the member’ s qudification under
subdivison (3) ceases to be a member of the pand.
(B) The gate superintendent shal appoaint fifty percent (50%) of the
initid gppointees under each clause in subdivison (3) for terms of two
(2) years, so that terms of the pand are staggered.
(5) The pand must meet monthly, unless there are no cases before the panedl.
The pand may meet more frequently at the cdl of the chairperson. However,

1See, for example, “Baskethdl in Indiana: Savin' the Republic and Sam Dunkin’ the
Opposition,” Quarterly Report January-March 1997 and “ Athletics: No Paean, No Gain,”
Quarterly Report April-June 1997.



the chairperson mug cal ameeting within five (5) business days after the pand
receives a case in which timeisafactor in relaion to the scheduling of an
athletic competition.
(6) A quorum of the pand isfive (5) members. The affirmative vote of five (5)
members of the pand is required for the pand to take action.
(b) A student’ s parent who disagrees with a decision of the association
concerning the gpplication or interpretation of arule of the association to the
student shal have the right to do one (1) of the following:
(1) Accept the decision.
(2) Takelegd action without firgt referring the case to the pand.
(3) Refer the case to the pand.
(c) Upon receipt of a case, the pand must do the following:
(1) Collect testimony and information on the case, including testimony and
information from both the association and the parent.
(2) Place the case on the pand’ s agenda and consider the case at a meeting of
the pand.
(3) Make one (1) of the following decisons:

(A) Uphold the association’s decision on the case.

(B) Modify the association’s decison on the case.

(C) Nullify the association’s decision on the case.
(d) The association must implement the decision of the pand on each case.
However, adecison of the pand:
(2) applies only to the case before the pand; and
(2) does not affect any rule of the association or decision under any rule
concerning any student other than the student whose parent referred the case to
the pand.
(e) The asociation shdl pay al costs attributable to the operation of the pand,
including travel and per diem for panedl members.

There are questions to be resolved, such as.

1.

If the IHSAA, anot-for-profit corporation, “establishes’ and financidly supports the Case
Review Pand, but the appointments are made by the State Superintendent of Public Ingtruction,
adatewide eected officid and a conditutiond office, what is the nature of the “ Case Review
Panel” with respect to Indiana’ s Open Door Law regarding public meetings (1.C. 5-14-1.5 et
seq.) and the Accessto Public Records Act (1.C. 5-14-3 et seq.)?

Because such proceedings may involve persondly identifiable information regarding a sudent,
are the proceedings of the Case Review Pand closed to the public except at the eection of the
student’s parent or the student, if the student is over the age of eighteen years and does not
have a guardian appointed?



3. To what extent will the Administrative Orders and Procedures Act (AOPA), I.C. 4-21.5-3 et
seq., apply to these proceedings?

4, Does the requirement that the IHSAA implement the decision of the Case Review Pand redtrict
the IHSAA’sright to seek judicid review of the decison of the Case Review Pand or does this
language merely require it to implement the decison while judicid review is sought?

5. Will there be different sandards for judicid review depending upon whether the decision being
gppeded isfrom the IHSAA or from the Case Review Pandl, given that a parent has an
ection?

The first two questions will need to be answered shortly. The third will be likely determined through the
procedures adopted and employed by the Case Review Pandl itsdlf. The fourth question will likely be
determined through judicid avenues absent alegiddive darificatiion. The fifth question can only be
answered judicidly.

More immediate and less esoteric concerns will involve the “mix” of the membership. The State
Superintendent announced that the eight members to be appointed should be representative of the State
in terms of gender, race, and geographic location.® She dso indicated that a least one member would
represent nonpublic schools. Although the Pand is to assumeits responsibilities on July 1, 2000, there
arelogistical concerns that need to be addressed, such as. Just how many apped's could be expected?
The number seemsto vary. IHSAA Commissioner-elect W. Blake Resswas quoted in The
Indianapolis Star tha, as of April 12, 2000, the IHSAA had “ 2,587 transfers so far this academic
year [school year 1999-2000] and just 24 students, or |less than one percent, have been declared

The Indiana Supreme Court in IHSAA v. Carlberg, 694 N.E.2d 222, 231 (Ind. 1997),
established, as a matter of Indiana common law, that state courts “have jurisdiction to review challenges
to IHSAA rules and enforcement decisions gpplicable to a particular student, assuming those challenges
are brought by non-IHSAA members with standing. Such rules and decisons will not be reviewed de
novo but in amanner analogous to judicid review of government agency action, recognizing, however,
that the IHSAA is not a government agency and the common law will have to accommodete the
difference.” Asnoted infira, the Case Review Pand islikely to be viewed as an agency of government
created by the legidature exercisng its condtitutiona prerogative. The sandard of review (arbitrary and
capricious) would likely remain the same, but areviewing court will not have to *“accommodeate the
difference’ it would should it be reviewing afind decison emanating from the IHSAA itsdf and not the
Case Review Panel. The difference would be subtle, but there could be some distinction made.

3 Overview pand ill seeking applications” The Indianapolis Star, May 3, 2000.
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indigible™ In alater newspaper article, it was reported that “[I]ast year, the IHSAA handed down
rulings on 2,663 digibility cases, with 2,350 students getting full digibility, 275 getting limited digibility®
and 38 being declared indligible”® Ress, in the April 12, 2000, Star article, Sated that he believes “the
new appeds panel will rule the same way our executive committee has ruled in most cases, once it
knows dl thefacts. | don't think thisis as big of aproblem as people think it is”’ He added in the
May 3, 2000 Star article that he does not perceive the Case Review Panel as athreat to the 97-year-
old association. “At firdt, practicaly everyone we vote down will probably appedl,” heis quoted as
saying. “I would imagine August and September will be very busy. | would hope if people watch what
happens with the pandl and see what' s going on, the precedent® will discourage people from taking
frivolous cases to the apped s board.”

The IHSAA publishes annudly its “By-Laws and Articles of Incorporation.”® Some of these by-laws
or rules are preceded by philosophical statements explaining the basis for the enactments. There are
dso interpretative guiddinesin a“question/answer” format. Although the IHSAA has specific titles for
its enactments, the more controversid by-laws are better known in case law by such designations asthe
“Trander Rule” the “Eight-Semester Rule,” the “Hardship Rule” and the “ Redtitution Rule” The
IHSAA itsdlf has been—and continues to be-more controversid than any of itsrules.

The IHSAA as a ‘State Actor’

4 “ Association’s new commissioner comments on issues facing group,” The Indianapolis Star,
April 12, 2000.

>“Limited digibility” means that the student-athlete can participate in athletic competition below
the varsty interscholagtic level.

¢ Overview pand dill seeking applications” The Indianapolis Star, May 3, 2000.

"Courts have been criticd of the IHSAA'sinternd review sysem. Although a student may
gppeal an adverse decison by the Commissioner to the IHSAA’s Executive Committee, the Executive
Committee rarely overturns such decisons. Any student gppeding the Commissoner’ s decision would
find that “only about 5% of [the Commissioner’s| decisons are overturned.” Cranev. IHSAA, 975
F.2d 1315, 1324-25 (7" Cir. 1992).

8Actudly, by law, the decisions of the Case Review Pand will not serve as precedent except
with respect to the student-athlete who is the subject of the dispute being addressed. SeeP.L. 15
2000, creating 1.C. 20-5-63-7(d)(1).

°Although the IHSAA recently adopted certain changes to its by-laws (see The Indianapolis
Star, May 2, 2000), none of the changes affects thisreport. All references herein are to the by-laws as
they appeared in the 1999-2000 edition.



State and federad courts have grappled with alegdly precise definition for the IHSAA in order to
determine its exact functions and the extent to which courts have jurisdiction to review find decisions of
the IHSAA, especidly asthese relate to Sudent-athletes as opposed to member schools, the vast
magority of which are tax-supported public schools. The courts generdly agree that high school
students do not have a“ condtitutiond right to participate in interscholagtic athletics” Hassv. South
Bend Comm. Sch. Corp., 289 N.E.2d 495, 498 (Ind. 1972).1° But this does not mean that
condtitutiona issues might not arise from the manner that athletic programs are administered after being
provided. Id. Also, IHSAA decisons “have long been hdd judicidly reviewable even absent an
expressed condtitutiond right.” THSAA v. Wideman, 688 N.E.2d 413, 419 (Ind. App. 1997).
Although the IHSAA does not recelve any tax dollars directly and isa“voluntary association” because
it does not exist by virtue of any statutory action by the Generd Assembly, “In the mgority of the
cases, the sdlaries of the respective principas and coaches are derived from tax funds. Equdly trueis
the fact that mogt of the athletic contests are held in, or on, athletic facilities which have been
congtructed and maintained with tax funds. Regardless of how the IHSAA denominaesitsdf asan
organization, or how it characterizes its relationship with its member schoals, it is abundantly clear that
the association’ s very existence is entirely dependent upon the absol ute cooperation and support of the
public school systems of the State of Indiana. The enforcement of the rules promulgated by the IHSAA
and adopted by the member schools may have a substantia impact upon the rights of students enrolled
in these tax-supported indtitutions, and we conclude, therefore, that the administration of interscholagtic
athletics by the IHSAA should be considered to be * state action’ within the meaning of the Fourteenth
Amendment.” Haas, at 496-98.1' In one casg, the IHSAA stipulated that enforcement of the rulesin
question would condtitute “ state action.” 1HSAA v. Raike, 329 N.E.2d 66, 69 (Ind. App. 1975).

The Indiana Supreme Court expanded upon the “ state actor” role of the IHSAA in IHSAA v.
Carlberg, 694 N.E.2d 222 (Ind. 1997), reh. den. (1998). Indiand s congtitution (Art. 8, 81)
“gpecificaly recognizesthat ‘knowledge and learning’ are ‘essentid to the preservation of afree

19T his has been reiterated in a number of state and federa decisions, including Jordan v.
IHSAA, 813 F.Supp. 1372 (N.D. Ind. 1993). However, the Jordan court added at 1378, n. 8: “[T]he
court would not find it entirely astonishing if, in the basketball-obsessed State of Indiana, a party would
argue for recognition of a congtitutionally protected fundamenta right to play basketbal.”

"Mog federd condtitutional chalengesto IHSAA actions are concerned with the Equd
Protection and Due Process Clauses of the Fourteenth Amendment, which read: “No state shal make
or enforce any law which shal abridge the privileges or immunities of citizens of the United States; nor
shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to
any person within itsjurisdiction the equa protection of the laws.” State congtitutiond chalenges
usudly involve Article |, 823, which reads: “Privileges equal. The Generd Assambly shdl not grant
to any citizen, or class of citizens, privileges or immunities which, upon the same terms, shdl not equaly
belong to dl citizens”



government’ and so mandates a Satewide system of free public educeation.... We blieve athletics are
an integra part of this congtitutionally-mandated process of education.” Carlberg, 694 N.E.2d at 229.
Justice Brent E. Dickson, in a separate opinion concurring and dissenting in Carlberg, 694 N.E.2d at
244, added that the “ General Assembly has basically delegated the governance of the athletics
component of education to the schools themsalves. The schools have then sub-delegated that
governance to the IHSAA. [The IHSAA] acknowledged that the IHSAA is supported by tax dollars
and revenue from the participating schools. As recognized by the mgority, we have long viewed
IHSAA determinations as state action for the purpose of condtitutiond andysis™*?  The Carlberg
court, at 231, recognized that “[t]he andogy between IHSAA decisons and government agency action
is not a perfect one, however, and courts must remember that the IHSAA is not a government agency.
Adminigrative law, the body of law that governs government agency action, islargdy of satutory
creation and we do not suggest that the IHSAA must conform its procedures to those mandated by the
Indiana Administrative Orders and Procedures Act, Ind. Code 84-21.5-1-1 et segq., or other
Statutes.”

The federd courts have likewise found that the IHSAA isa“date actor,” Jordan v. IHSAA, 813
F.Supp. 1373, 1376 (N.D. Ind. 1993), vacated and dismissed as moot, 16 F.3d 785 (7" Cir. 1994),
and, as such, its decisions are judicially reviewable, Cranev. IHSAA, 975 F.2d 1315, 1317 (7 Cir.
1992). Also see Rabhinsv. IHSAA, 941 F.Supp. 786 (S.D. 1996).

Both state and federd courts have noted that the IHSAA isafrequent visitor. The Carlberg court
observed at 694 N.E.2d at 228 that since 1959 the “IHSAA’ s rules and its enforcement thereof [have
been] the source of much litigation. And the number of cases cited in this and the Reyes opinion
[companion opinion issued the same date] illudtrate that anot insubstantia number of these cases result

2Although the Supreme Court noted in Carlberg a 229 that the IHSAA’s continuing attempts
to chalengeits actions as “ gate actions’ have resulted in over 25 years of decisons againg it in this
regard, apparently the IHSAA continued to raise thisargument. Chief Justice Randdl T. Shepard, ina
concurring opinion to IHSAA v. Reyes, 694 N.E.2d 249, 258 (Ind. 1997), issued the same date as
Carlberg, added that the IHSAA’s arguments that it is not subject to the jurisdiction of the courts * has
been regjected by state and federal courts on prior occasions too numerous to mention. | see no reason
why parties engaged in litigation with the IHSAA should have to pay their lawyers to respond to this
contention. Thus, if we had been asked to do o, | would vote to order payment of attorney fees on
thisissue”

13As noted above, there remains a question regarding the extent to which the AOPA will apply
to the Case Review Panel. Under Carlberg, it would appear the Supreme Court would view the Case
Review Pand as agovernment agency created by the Generd Assembly in the exercise of its
condtitutiona prerogative. However, it seems unlikely the AOPA would apply drictly given the
somewhat expedited process intended by the legidature. The AOPA would likely provide hepful
guidelines to be employed but would not require other procedurd elements, such as mandatory pre-
hearing conferences and pre-hearing orders.



in published opinionsin the federa and state reporters” The 7 Circuit, in Cranev. IHSAA, 975 F.2d
a 1317, n. 2, commented on the IHSAA’ s trend to remove cases to the federa courts from State
courts. “Onewould think that the IHSAA would prefer to have this case heard in Indiana ate courts;
however, it is gpparent why the IHSAA chose the federd forum. THSAA rules limiting the right of high
school students to participate in athletics have not fared well in Indiana state courts.”

The IHSAA has been the subject of much criticism from state and federd courts regarding its methods
of enforcing itsrules and, lately, for itstactics. Justice Dickson, in the dissenting portion of his opinion
in Carlberg, 694 N.E.2d at 247, n. 5, proved prophetic: “Because of the past willingness of Indiana
courts to meaningfully review the actions and decisons of the IHSAA, the Generd Assembly may have
heretofore found it unnecessary to exerciseits conditutiona authority to provide guidance and limits
upon IHSAA action, and specific remedies for conflict resolution. With its decison today [in Carlberg
and Reyeq], the mgjority [of the Supreme Court] effectively withdraws this assurance of substantia
judicid oversght and thereby invites legidative review and regulation.” Justice Dickson's dissent was
written in 1997. Thelegidature acted in 2000. Asthe law was about to pass, the mgority and the
dissentin IHSAA v. Vasario, 726 N.E.2d 325, 333, 336, n. 6 (Ind. App. 2000) commented favorably
on the intervention of the legidature to create areview system that would be more fair to student-
athletes by curtalling the IHSAA’ s “virtudly unreviewable discretion” in determining when and how it
will enforceitsrules. The following are some of the issues and controverses involving the IHSAA. The
two main issues have been the Trandfer Rule and the Redtitution Rule, athough the Eight Semester Rule,
the Hardship Rule, the Foreign Exchange Student Rule, the Age Rule and the Credit Rule aso appear
as related issues.

The Transfer Rule

The federd didtrict court in Anderson v. IHSAA, 699 F.Supp. 719 (S.D. Ind. 1988), commenting on
the Trandfer Rule especialy, lamented that the “rules of the IHSAA, in essence, cregte an irrebuttable
conclusion of law that other transferees have been the victims of unscrupulous practices’” even though
there is no evidence that trandfers were primarily for athletic reasons or the result of undue influence,
“The[Trandfer] ruleis unfair, lacks sendtivity and pendizes a sudent that it was never intended to
cover and shouldn’'t. Therule lacks provision for the application of common sense and reasonabl eness.
Its rigid enforcement fails to cure or address the abuse for which it was intended. Pureand smple, it's
an overkill, which the Court hopesisrectified in theimmediate future.... While academics are certainly
important, competitive sports reveal and demongtrate a separate dimension of character.” At 731. The
Court rejected the IHSAA’ s argument that judging individua cases will be too time-consuming. “The
Court says, yes, it will be more trouble and require more time, but it's worth it when it means some
young person may not get to participate in athleticsfor one (1) year.” 1d. The Transfer Rule has
numerous subsections, some of which have been the subjects of particular case law.

Primarily for Athletic Reasons

A student who transfersto an IHSAA member school “ primarily for athletic reasons’ will not be digible



to participate in interschol astic sports for 365 days from the date of the transfer.’* The stated purpose
for such aruleis“to preserve the integrity of interschool athletics and to prevent or minimize recruiting,
proselytizing and school ‘jumping’ for athletic reasons...” (Rule 19-4).

Sometimes the reason for the transfer is presumed from the circumstances. Mogt often, this
presumption arises where the student transfers schools but there is not a corresponding “bonafide
change of residence” by the student’s parent or guardian.®® There are thirteen (13) exceptionsto this
generd rule, including circumstances where the student becomes a “ward of the court,”'® moves
between divorced parents (with some limitations on multiple moves), the closing of the sudent’ s former
schoal, lack of accreditation status by the former school (al member schools are required to be state-
accredited), redigtricting, emancipation, lack of previous athletic participation, or the sudentisa
“qudlified foreign exchange student under Rule 19-7.” The IHSAA dso hasa®Hardship Rule’ (Rule
17-8) that permitsthe IHSAA, in its discretion, to set aside the effect of any Rule where (1) strict
enforcement of the Rule in a particular case will not serve the purpose of the Rule; (2) the spirit of the
Rule has not been violated; and (3) circumstances dictate that enforcement of the Rule would creete an
“undue hardship.”

The IHSAA may dso decide that a student’ s transfer was not “ primarily for athletic reasons,” but
without a corresponding change of resdence, the student will till be indigible for varsity competition
but will have “limited digibility,” which would dlow the student to participate on junior varsity or
freshman teams, as appropriate.

Bona Fide Change of Residence
INIHSAA v. Wideman, 688 N.E.2d 413 (Ind App. 1997), Wideman spent the first two years of high

school playing basketbdl and volleybal for one public school digtrict. She was expected to be a
maingay of thelocad athletic teams her junior year. Her parents commuted daily to nearby Warsaw for

1A “trandfer primarily for athletic reasons’ is defined generdly by the IHSAA to include
transfers to obtain an athletic advantage at either a superior or inferior athletic team; to avoid
philosophica conflicts with adminigtrators, teachers, or coaches regarding athletics; or to avoid or nullify
punitive action.

5The IHSAA defines a“bonafide’ change of residence to require the actua abandonment of
the previous residence through sale, lease, or smilar disposition, or be in the process of doing so, with
no immediate family member utilizing the premises asaresidence. In addition, “the sudent’s entire
immediate family must make the change and take with them the household goods and furniture
gopropriate to the circumgtances. For digibility purposes, asngle family unit may not maintain two or
moreresidences.” (Rule 19-Definitions)

18Because Indiana does not define this term, “ward of the court” is often used interchangesbly
with “ward of the state.”” In some circumstances, the distinction is important, but for the purpose of the
IHSAA rules, wardship refers to both court and state.
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work. Wideman's father contracted multiple sclerosis and her mother’ s parents, who lived in Warsaw,
were infirmed and required increasing support and assistance from Wideman's mother. The family sold
its resdence and bought land in Warsaw, intending to build ahouse. During thistime, they lived with
the maternd grandfather (the grandmother having passed away). She enrolled in the Warsaw schoals,
but the IHSAA found her indigible, claiming the transfer was primarily for athletic reasons. The trid
court enjoined the IHSAA, and the Court of Apped's upheld the injunction, finding the IHSAA’s
determination was arbitrary and capricious. The *uncontroverted evidence” supported that the change
of residence was “bonafide’ as defined by the IHSAA rules. The Widemans had sold their house for
itsfull list price and moved to Warsaw.

Limited Eligibility

The parents of the student in Cranev. IHSAA, 975 F.2d 1315 (7™ Cir. 1992) were divorced, with
custody eventudly granted to the mother, with whom he lived for the next ten years. During his
freshman year, he was amember of the junior vargty golf team. However, he was a'so becoming a
disciplinary problem for his mother and his grades were faling. The mother and father decided to let
him complete his freshman year, after which he would live with the father in arurd digtrict 150 miles
away. The student enrolled in the rurd didrict and was amember of the varsity golf team, notably
because the school was so small it did not have ajunior varsity team. Although the principas of the
two high school involved in the trandfer certified to the IHSAA the transfer was not “primarily for
ahletic reasons,” the IHSAA found him nonethdessindigible for vardity sports because his parents did
not change residence. It granted him “limited igibility,” which, because his school had no junior varsity
teamn, meant the student could not participate a dl. The federd digtrict court enjoined the IHSAA from
enforcing its Transfer Rule againgt the student, and the 7" Circuit upheld the injunction. There was no
question the move was not “primarily for athletic reasons’ and was not the result of “undue influence.”
The IHSAA rules contain exceptions to the * change of residence’ requirement where the moveis
between divorced or separated parents and the “reasons for the move are outside the control of the
parents and student and are significant, substantial and/or compelling.”*” Additionaly, digibility will be

The 7" Circuit later criticized the IHSAA for its poorly drafted rules, which are part of the
reason for the inconsistent gpplications of such rules. The current language of many of the IHSAA's
rules contains the curious construction “and/or” that, in and of itsdlf, creates the type of ambiguity the 7
Circuit criticized. Are conditions satisfied through a three-part gpplication or satisfied so long as the
reason for the move was “ sgnificant, substantid, or compeling”? Other courts have criticized the use
of such an indefinite congruction. “The presding judge murdered the King's, the Queen’s, and
everybody’ s English by using the mongtrous linguistic abomination *and/or’ in this portion of the order.”
Brown v. Guaranty Estates Corp., 80 S.E.2d 645, 653 (N.C. 1954). Also see Employers Mutud
Lifelns. Co. v. Tollefsen, 219 Wisc. 434, 437 (Wisc. 1935), criticizing the use of “and/or” as “that
befuddling, nameless thing, that Janus-faced verba monstrosity, neither word nor phrase, the child of a
brain of someone too lazy or too dull to express his precise meaning, or too dull to know what he did
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granted where the transfer is due to “reasons outsde the control of the student.” (Rule 19-6(b),(c).)
However, the IHSAA rules do not define critical terms. At 1321-22. The fact that the IHSAA
granted the student “limited digibility” isatacit finding thet the transfer was not primarily for athletic
reasons or the result of undue influence. At 1322. “The IHSAA's problem starts with a poorly drafted
rule” Although some key terms are defined, other important terms are not. “This omission would not
be fad if the IHSAA used the common meaning of these terms or interpreted the terms consistently.
But it doesnot. As [the Commissoner’ g testimony demongtrates, the IHSAA has no consistent idea
what these words mean.” At 1325. Suchan “ad hoc interpretation and application of [the Transfer
Rul€] in this case was arbitrary and capriciousin violation of Indianalaw.”'® At 1326.

IHSAA v. Carlberg, 694 N.E.2d 222 (Ind. 1997), reh. den. (Ind. 1998) dso involved “limited
eigibility” for a sudent who started his academic career a aparochia school but transferred to a public
school for his sophomore year due to academic difficulties. There was no corresponding change of
resdence by his parents. As a consequence, he was found indigible for varsity sports for 365 days, but
was granted “limited digibility.” Thetria court enjoined the IHSAA, and the Court of Appeals upheld
the injunction. However, the Supreme Court reversed. Applying a more consistent “arbitrary and
capricious’ sandard for judicid review of IHSAA decisons affecting sudent-athletes, the mgority
found that the IHSAA had established “ objective sandards for digibility” (i.e., change of residence),
and that such arule* acts as a deterrent to athleticaly motivated trandfers. The absence of such arule
might reasonably ‘invite srategicaly motivated trandfers thinly disguised as transfersin the best
(nonathletic) interest of the student.”” At 233, citing Cranev. IHSAA, 975 F.2d 1315, 1328 (7*" Cir.
1992), Judge Richard A. Posner, dissenting. Applying the arbitrary and capricious standard, the
mgority did not “find the IHSAA decison that Carlberg was indligible for varsity athletics for 365 days
following histransfer to be willful and unreasonable, without consideration and in disregard of the facts
or circumstances in the case, or without some basis which would lead a reasonable and honest person
to the same conclusion.” At 233 (citation omitted). The dissent would have found otherwise. “[T]he
arbitrariness of the IHSAA’s application of its [ Transfer] rule becomes apparent in the present case: A
rule purporting to limit athleticaly-motivated transfers and promote education as the primary vaue of
schoal in fact punishes a sudent whom the IHSAA found did not transfer for an athletic reason and
where the uncontradicted evidence points only to academic reasons for transfer. Common sense

mean...”

18The 7™ Circuit observed at 1325 that the “IHSAA’ sinconsistency is aggravated by the fact
that it does not publish any type of written opinion or reasoning for its digibility decisons to member
schools. Thus, thereis no guidance for high schools, students or parents.... Once the IHSAA decides
on one interpretation, it should publicize that interpretation and apply it conagtently.” Although the
Case Review Pand created by P.L. 15-2000 will issue opinions that affect only the case at hand and
will not serve as* precedent” or otherwise affect the IHSAA’ s rules, the Case Review Panel should
nevertheless reduce its decisions to writing (which is not actudly required by the law) and provide some
means of public access to redacted decisons.
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ingtructs that application of the Trandfer Rule to limit Jason’ s opportunities for participation would be
blatantly arbitrary and capricious.” (At 245, J. Dickson, dissenting).

Guardianships

Although the IHSAA' s rules recognize the role of guardians, it will not recognize “[a guardian
appointed for the purpose of making a student digible...” Rule 19-6.1(c)(2). In Krissv. Brown, 390
N.E.2d 193 (Ind. App. 1979), the IHSAA would not recognize the guardianship established for Kriss
when he moved from his mother’ s house to live with afamily in another school digtrict that was better
known for its basketbal prowess. The IHSAA noted that the student’s mother did not change her
residence, the guardianship was established in order to render the student eligible to play basketbal,
and the move was motivated by “undue influence’ from aformer coach. Kriss sought to enjoin the
IHSAA'’s enforcement of itsrule, but the trid court denied therelief. The Court of Apped's uphdd the
trid court, noting the IHSAA was not chalenging the legdity of the guardianship when it determined
Krisswasindigible to play because the transfer was primaxily for athletic reasons. Although the
IHSAA’s Rule 20 is concerned entirely with what congtitutes “undue influence,” the appellate court
found that “undue influence’ does not lend itself to an exact definition, “since to define it by fixed
principles would be to point out the highway of evasion to those who are desirous of circumventing it.”
At 201. “Undueinfluence’ isaquestion of fact, the court stated at 196. “It is usudly proved by
circumgtantial evidence since it involves an operation of the mind. Direct evidence is required only to
establish facts from which the trier of fact can make a proper inference of the presence of undue
influence” The Rule, the court concluded, provides enough specifics that “we cannot agree [with the
sudent] that ‘undue influence’ amounts to anything the Commissioner wantsto so labd.” At 201.

In Sturrup v. Mahan, 305 N.E.2d 877 (Ind. 1974), the student moved to Indiana from Florida, where
he had been living with his parents and ten sistersin a two-bedroom house, to live with an older
brother. The Horida neighborhood and his high school were described as providing “demordizing and
detrimenta conditions.” The brother established a guardianship through the county circuit court. The
IHSAA did not contest Sturrup’s move was primarily for athletic reasons. However, because his
parents did not change their residence, the IHSAA determined he was indligible under the Transfer
Rule. Sturrup sought to enjoin the IHSAA, but the trid court denied therelief. The Court of Appeds
reversed. The Supreme Court upheld the gppellate court. Although the IHSAA’s Transfer Ruleis
reasonably related to the goa of preserving the integrity of interscholagtic athletics by minimizing
recruitment and “ school jumping,” the rule is unreasonable, the court held at 881, where it swegps too
broadly in its proscription by creating an irrebuttable concluson of law thet dl transferees (other than
those whaose parents move with them or those who move due to “unavoidable circumstances’) have
been the victims of unscrupulous practices. This creates an “over-inclusve class’ of those who move
from one school to another for reasons whally unrelated to athletics being grouped with those who have
been recruited or who have “jumped” for athletic reasons. The rule penalizes a sudent-athlete who
wishesto transfer for academic or religious reasons or for any number of other legitimate reasons.
Denying digibility to such students does not further the IHSAA’ s objectives. 1d. The Supreme Court
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added at 882 that the IHSAA’ s rules specifically recognize the establishment of legd guardianships,
including the doctrine of in loco parentis. Thereisno rationa reason for distinguishing between natura
parents and legal guardians with respect to transferee digibility.*®

Students with Disabilities

Although the case involves the IHSAA' s “ Eight Semester Rule,” the decision in Washington v. IHSAA,
181 F.3d 840 (7™ Cir. 1999) is hepful in applying the requirements of federa disability laws to what
are essentidly school-sponsored events, abeit sanctioned and controlled by the IHSAA.?° Washington
had an undiagnosed learning disability. Despite hisinability to demongrate academic proficiency, he
was passed from grade to grade, dthough he was retained in the eighth grade. He continued to
experience academic failure but was promoted to high school, where he proceeded to fail both his
freshman and sophomore years. At the beginning of hisjunior year, a school counsdor suggested that
he drop out of school, which he did. The following summer, while participating in aloca basketbal
tournament, he met the basketba| coach for a parochia school. He enrolled at the parochia school the
next fall and began playing basketbal. He was dso referred for an educationd evauation to determine
whether he had alearning disability. He had been referred for such an evaluation earlier in his academic
career, but was determined not digible for specid education and related services at that time. This
time, however, he was found to have alearning disability. The IHSAA has an “Eight Semester Rule’
that limits digibility to eight semesters caculated from the student’ s first entrance into high school.

Based on this, the IHSAA found Washington indligible for athletic competition beginning the second
semedter of hisjunior year. The school sought awaiver from the rule, arguing that the two semesters he
was not enrolled in school should not count againgt him, but the IHSAA was not persuaded.
Washington sought declaratory and injunctive relief. The federd digtrict court enjoined the IHSAA,
finding that Washington had a disability and waiver of the rule would condtitute a “reasonable
modification” under Titlel of the Americans with Disabilities Act (ADA). The 7*" Circuit Court of
Appedss affirmed, noting that neither the ADA nor Sec. 504 of the Rehabilitation Act of 1973 requires
any type of intent before discrimination occurs but can arise from the refusal to provide a reasonable
modification of arule or where arule disproportionately impacts people with disabilities. In order to
decline to provide a reasonable modification, the IHSAA would have to show such accommodation

9 The Supreme Court in IHSAA v. Carlberg, 694 N.E.2d 222, 233, n. 15, abandoned the so-
cdled “overbreadth” analysis from Sturrup but only for Equa Protection analysis. The court ated the
“overbreadth” andysisis gill helpful in assessing whether or not IHSAA decisions are arbitrary and
capricious.

2 The Washington case involves Title I1 of the Americans with Disabilities Act of 1990. It does
not implicate the pre-eminent federd disability law for public secondary schools, the Individuas with
Disabilities Education Act (IDEA), 20 U.S.C. 81400 et seq., asimplemented through 34 CFR Part
300, athough he was found eligible for services under IDEA.
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would be unreasonable and would condtitute a fundamenta changein theruleitself. In this case, the
Eight Semester Rule is designed primarily to discourage redshirting and promote academics over
ahletics. The 7" Circuit found that the factors behind the creation of the Rule were not jeopardized in
this Stuation through awaiver for Washington.?

2 \Washington did not chdlenge the IHSAA’s“ Age Rule,” which would have rendered him
indigible due to his age for his senior year at the parochid school or a any other member schooal.
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It is aso noteworthy that the 7*" Circuit would not treat IHSAA decisions with the same deference State
courts would have to under the Supreme Court’' sIHSAA v. Carlberg case. In thisstuation, the IHSAA
found that Washington's learning disability did not cause him to drop out of school. Federd courts, the
7" Circuit stated at 849, n. 12, are not obliged to give deference to determinations by the IHSAA.
“[W]e can discern no bassin Title 11 of the ADA for tregting the IHSAA’ sfindings deferentidly.” The
7" Circuit also rgected the IHSAA’ s argument that the waiver would create an “undue administrative
burden” upon it, especidly with the individudized approach to andyzing ADA cdams. “The record
indicates that Mr. Washington is the only student athlete to seek awaiver because of alearning disability
in more than adecade. The few case-by-case andyses that the IHSAA would need to conduct hardly
can be described as an excessive burden. The IHSAA dready conducts individuaized inquiriesinto
whether sudent athletes with physica impairments should receive awaiver; requiring such an andysisin
disability cases will not be a significant additiona burden.” At 85222

TheHSAA in Washington argued that, should the court not uphold its Rule, it would be inundated with
requests from other student-athletes aleging the presence of adisability. The 71" Circuit did not find this
persuasive, noting that there are markedly few such cases from students with disabilities. There aretwo
of note. In Thomas v. Greencastle Community School Corp., 603 N.E.2d 190 (Ind. App. 1992),
Thomas, the star running back on the school’ s footbal team, would become indigible for his senior year
because of hisage. He had been retained in the second grade due to alearning disability, resulting in
his advanced age by his senior year. The IHSAA’s decision was upheld by the Indiana Court of
Appeds. The“Age Rul€’ bearsarationd rdationship to legitimate interests of the IHSAA: (1) to
protect the health and safety of younger sudent-athletes; (2) to foster competition; and (3) to diminate
“redshirting.” At 193. The gppdlate court aso found that the Age Rule did not violate equa protection
by not gpplying to the same extent to basebal.  The age differentid remains basicaly the same, the
court found, because the younger students would be proportiondly older since basebdl isa spring and
not afdl sport. “There will dways be people who fall minutes, even seconds, outside of the established
[time] line” At 194.

IHSAA v. Schafer, 598 N.E.2d 540 (Ind. App. 1992), trans. den. involved both the Eight Semester
Rule and the Credit Rule of the IHSAA. Schafer was amember of a parochia school’ s basketbal
team. During hisjunior year, his academic and athletic kills noticegbly deteriorated dueto a

2 This gatement is dso an important distinction between federd andyss and Sate anadlyss. In
IHSAA v. Carlberg, 694 N.E.2d 222, 233 (Ind. 1997), the Indiana Supreme Court accepted the
IHSAA’ s argument that it could not conduct “regular detailed investigations’ because these would be
“cogt prohibitive, could not be staffed by the current IHSAA personnel, and would have limited success
in identifying those athletic transfers thinly disguised as nonahletic transfers”  The Supreme Court found
that any seeming inequities resulting from the gtrict gpplication of the IHSAA'’ srules (in that case, the
Transfer Rule) were balanced by creeting the thirteen specid criteriafor immediate digibility, the use of
the Hardship Rule, or the permitting of “limited digibility.”
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debilitating illness. He withdrew from school just before sectiond play began. His coursework at the
school had been college preparatory and year-long in its design. As a consequence, the high school
permitted him to repesat his junior year the following school year. Schafer sought to have hisjunior year
not count towards the “ Eight Semester Rule.” The IHSAA denied his request, noting that he had
participated in basketball well into the second semester. When the decision was appedled to the
IHSAA'’s executive committee, not only was the origina decison upheld but an additiona reason was
found to declare him indigible for the first semester of the new school year: He had not earned any
credit in the previous semester. When the student filed suit to enjoin the IHSAA, the IHSAA added a
third reason for denying him digibility for the second semester of the new school year: He was not
academicaly digible at the end of the second semester due to his withdrawing from school. This would
wipe out any remaining eligibility for the sudent. Thetrid court enjoined the IHSAA, and the Court of
Appeds subgtantialy affirmed the trid court’s decison. Although the Eight Semester Rule and the
Credit Rule serve alegitimate, even laudable, interest, the proscriptions sweep too broadly, utilizing the
rationadlein Sturrup v. Mahan that was later refined by the Carlberg court. However, the legitimate
interests (prohibit redshirting, ensuring the primacy of academics over ahletics) are not present in this
case. Schafer was repeating his junior year due to illness and not due to any of the feared activities
sought to be prohibited. Application of the rulesin this case was arbitrary and capricious. At 554.

Foreign Exchange Students

Although IHSAA v. Vasario, 726 N.E.2d 325 (Ind. App. 2000) was referenced supra asthe decison
where both the mgority and dissent included commentaries about the legidative action creating the
Case Review Panel under P.L. 15-2000, the reason for doing so seems to be centered on the
restricted standard of review created by Carlberg and the seeming belief that, had the Case Review
Panel been in place and reviewed this case, there likely would have been a different outcome.

Vasario, an Itdian nationd, gpplied for and was accepted into a foreign exchange program. The
IHSAA permits athletic digibility for foreign exchange sudentsiif, in part, the program is gpproved by
the Council of Standards for International Education Travel (CSIET) and the IHSAA. A part of these
requirements is that the exchange program “ be under the auspices of an established nationd
corporation, a not-for-profit corporation or organization or anationd civic organization...” (Rule 19
7.1 under the Transfer Rule) That is, the exchange program must have direct control over the
placement and supervision of the studentsit places. The program that accepted Vasario origindly met
this criteria, but by the time he was placed in Crown Point, Indiang, it no longer met the criteria, afact
unknown to Vasario. The IHSAA found him indigible for varaty competition, granting him instead
“limited digibility.” Vasario sought admittance to an acceptable foreign exchange program, but when
this proved unsuccessful, he petitioned the IHSAA under the “Hardship Rule.” Thiswas aso denied.
Vasario sought injunctive relief, but by the time the court granted the réief, it was too late for him to
participate in the svimming sectionds. As aresult, he sought to dismiss voluntarily his lawsuit, which
the court granted. However, the IHSAA appealed the dismissa because it wanted to litigate the matter
and obtain attorney fees as aresult of what it perceived as “wrongful enjoinder.” Significant legd

17



maneuvering ensued, including appedls to the Court of Appeds and a separate action in the federa
digtrict court, which was decided in the IHSAA’sfavor. Eventudly, atrid was conducted on the
IHSAA’srequest for attorney fees. Thetria court found the IHSAA’ s foreign exchange program
requirements do not bear arationd relationship to the stated purpose of the Transfer Rule (to prevent
recruitment and school jumping). Further, the application to Vasario was arbitrary and capricious.
Additiondly, the circumstances warranted an application of the “Hardship Rule” Thetrid court denied
attorney feesto the IHSAA, but the Court of Appeals reversed, but not without reservation and a
sharply worded dissent. Although the trid court found Vasario' s failure to meet the technica
requirements for digibility was beyond his control, thisis not the standard to employ. The standard, as
sent forth in Carlberg, is one of arbitrariness and capriciousness. To meet this standard, Vasario would
have to show that the IHSAA acted “willfully and unreasonably and did not apply the sandards listed in
the [Transfer | rule. However, the criterialisted for the IHSAA to gpprove foreign exchange programs
attempt to insure that a foreign exchange program does not have the opportunity to influence an
assgnment of astudent for athletic purposes.” The CSEIT’ s standards require that such placing
programs maintain direct control over placements. The IHSAA'’ s reliance on these standards is not
arbitrary or capricious. “It is reasonable to require the program to have complete control over its
placements to prevent others from exerting influence.” At 332. Depite this, the mgority opinion
added that it shared thetria court’s “disapproval of the failure of the IHSAA to grant Vasario a
hardship exception. Vasario's Stuation seems to epitomize the reason the hardship exception was
cregted....” At 333. Themgority dso criticized the IHSAA'’s actionsin this case as being essentialy
motivated by a desire to intimidate sudents and parents. “We...fear that the IHSAA might wish to
send a message to parents and student-athletes in Indiana about the great risk and expense involved in
chdlenging aruling [of the IHSAA] and thus discourage them from gppedling adenid of digibility.” At
335.

The dissent believes that the narrow congtruction given the Carlberg “ arbitrary and capricious’ standard
of review by the mgority renders IHSAA decisons virtudly unreviewable. “In deciding whether the
IHSAA' s decision was arbitrary and capricious, | would observe that if any conceivable problem
qudifies for a hardship exception, the problems encountered by Vasario do:  they were beyond the
control of his schoal, his family, and himsdlf. None argue in this case that Vasario even understood that
his program had been disqudified from any list deemed important by the IHSAA before he was dready
atending school in Crown Point.” At 336. “...To my mind, this ultimately means that the refusal to
grant a hardship exception in this case was arbitrary and capricious as that tandard is defined.” 1d.%

ZAlthough not raised in Vasario, there is a statutory provision that permits foreign students to
attend tuition free the public school corporation where the host family resdes so long as the student isin
Indiana* under any student exchange program approved by the Indiana state board of education and is
congdered aresdent sudent with legd settlement in the school corporation where the foreign exchange
student resides.” 1.C. 20-8.1-6.1-6(b). If Varsario were here under a program that meets the
statutory requirements, then he had “lega settlement” (seel.C. 20-8.1-6.1-1) and would have been
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Athletic Scholarship

The Indiana Court of Appedls, in Krissv. Brown, 390 N.E.2d 193, 198 (Ind. App. 1979) addressed
whether the potentid for a college athletic scholarship should be a consderation when deciding the
gpplicability of the IHSAA rulesto a student-athlete. The court stated: “Congdering therising cost of a
college education, certainly amgority of young people could clam that an athletic scholarship would
enhance their opportunity to gain a college education. That is not a satisfactory reason, per se, for
permitting Kriss or any other senior in high school to disregard the [IHSAA’ | rules”

This may not be an across-the-board proscription. The 7" Circuit Court of Appedls, in Washington v.
IHSAA, 181 F.3d 840, 853 (7" Cir. 1999) upheld the district court’s finding that Washington would
be irreparably harmed if he did not obtain an injunction againgt the IHSAA “because if he were not
alowed to play, he would lose out on the chance to obtain a college scholarship and he would have a
diminished academic mativation.” The IHSAA argued that the loss of a potentid college scholarship is
too speculative to condtitute irreparable harm. “However, Purdue University basketbal coach Gene
Keady testified at the preliminary injunction hearing that Mr. Washington would be harmed by an
inability to play basketbal in his high school games because basketbal scouts would not have an
opportunity to view him playing.... The digtrict court’ s finding is therefore not clear error.”

The Restitution Rule

The “Restitution Rul€’ has become the more controversa of the IHSAA’srules. Found at Rule 17-6,
it reads asfollows:

If astudent isindigible according to Association Rules but is permitted to participate in
interschool competition contrary to Association Rules, but in accordance with the terms
of acourt restraining order or injunction againg the student’ s school and/or the
Association and the injunction is subsequently voluntarily vacated, stayed, reversed or it
isfindly determined by the courts that injunctive rdlief is not or was not judtified, any
one or more of the following action(s) againgt such schoal in the interest of restitution
and fairness to competing schools shal be taken:

a requireindividua or team records and performances achieved during participation by
such indligible student be vacated or stricken;

b. requireteam victories be forfeited to opponents;

require team or individual awards earned be returned to the Association; and/or

d. if the school has received or would receive any funds from an Association tournament
seriesinwhich the indigible individua has participated, require the school forfeit its

o

eigible for participation in any extracurricular activity for which he was otherwise qudified, IHSAA by-
laws notwithstanding.
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share of net recelpts from such competition, and if said receipts have not been
distributed, authorize the withholding of such receipts by the Association.®

INIHSAA v. Avant, 650 N.E.2d 1164 (Ind. App. 1995), trans. den., astudent transferred to a public
school from a parochid school during the summer after hisjunior year. The ostensible reason for the
transfer was financid hardship of the family, but it gppears that athletics was at least a motivating factor.
Although he transferred, his parents did not change their resdence. Asareault, the IHSAA denied him
igibility under its Trandfer Rule and did accord him “limited digibility,” which would be usdess snce
he would be a senior and the school he attended did not permit seniorsto play on the junior varsity
basketba| team. Avant obtained an injunction againgt the IHSAA, which dlowed him to play
basketball. The Court of Appedsfound that the Transfer Rule would apply to Avant, but agreed with
thetria court that the Regtitution Rule should be enjoined. The rule punishes student-athletes and their
respective schools when an injunction is either voluntarily vacated, stayed, reversed, or findly
determined to have been unjustified. Under such circumstances, the IHSAA would require the student
and the school to forfelt any awards, funds, and games that were the result of participation by the
sudent-athlete. “It would beillogical and manifestly unreasonable to exact pendties upon individuas
and schools as punishment or retribution for their actionsin compliance with acourt order.” At 1171.
Also see IHSAA v. Wideman, 688 N.E.2d 413, 419 (Ind. App. 1997).

The Indiana Supreme Court reversed thistrend in IHSAA v. Reyes, 694 N.E.2d 249 (Ind. 1997). By
the time this case reached the Supreme Court, Reyes had graduated and the matter was moot asto
him. But because he had played under a court order that was later reversed by the Court of Appedls,
the school sought transfer to the Supreme Court because it feared retaliation from the IHSAA under its
Redtitution Rule. The Supreme Court noted that Indiana courts have historicaly given heightened
scrutiny to IHSAA decisons, but thisis primarily where a non-member student-athlete is involved.
“Therulein Indianaisthat courts exercise limited interference with the internd affairs and rules of a
voluntary membership association... Absent fraud, other illegdity, or abuse of civil or property rights
having their origin e sewhere, Indiana courts will not interfere in the internd affairs of [ voluntary
membership association. This means, inter alia that Indiana courts will neither enforce an
association’sinterna rules [citation omitted] nor second guess an association’ s interpretation or
goplication of itsrules[citation omitted].” At 256. Although the court would apply the Carlberg
“arbitrary and capricious’ standard of review to IHSAA decisions affecting students, “we see little
judtification for it when it comes to the IHSAA’s member schools. Asto its member schools, the
IHSAA isavoluntary membership association. Judicid review of its decisons with respect to those
schools should be limited to those circumstances under which courts review the decisons of voluntary
membership asociaions—fraud, other illegdity, or abuse of civil or property rights having their origins
esawhere” At 257. Becausethe public school in Reyesisnot dleging fraud, other illegdity, or abuse

*The Regtitution Rule employs two “and/or” congtructions, creating unfortunate ambiguities.
See footnote 17, supra.
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of civil or property rights having ther origins e sawhere, the Supreme Court said it would not interfere in
the school’ s dispute with the voluntary association of which it isamember. 1d.

Although the IHSAA'’ s Redtitution Rule does place member schools in a difficult dilemmawith respect
to obeying or defying a court order, the Supreme Court rejected the argument that such arule, inits
gpplication, “shows disrespect for the indtitution of thejudiciary.” 1d. “Contracts frequently alocate
risks of unfavorable litigation results... If aschool wants to enjoy the benefits of membership in the
IHSAA, the school agrees to be subject to [d] rule that permits the IHSAA to require the school to
forfat victories, trophies, titles, and earningsiif atriad court improperly grants an injunction or restraining
order prohibiting enforcement of IHSAA digibility rules. Such an agreement shows no disrespect to
the indtitution of thejudiciary.” 1d. The court alowed that the rule “imposes a hardship on a school”
that does comply with a court order. “The Redtitution Rule may not be the best method to dedl with
such stuations. However, it is the method which the member schools have adopted. And in any event,
its enforcement by the IHSAA does not impinge upon the judiciary’ sfunction.” At 258.

Jugtice Dickson, dissenting in both Carlberg and Reyes (both decisions were issued the same date),
wrote that “[t]o describe the IHSAA as avoluntary association gpart from itsintegra relaion to public
schools contradicts redity. The IHSAA isthe only governing body for high school athletics in the Sate
of Indiana Every public high school and approximately thirty private schools are members of the
IHSAA. Ineffect, if aschool wantsto offer any kind of interscholastic athletic program, it has only two
choices the IHSAA and itsrules or nothing. | cannot agree that that IHSAA should be consdered a
‘voluntary’ association not subject to meaningful judicid review in its disputes with ‘member’ schools”
Carlberg, 694 N.E.2d at 244-45. The dissent added at 245 that the Restitution Rule fails to protect the
interests of an “innocent set of actors. those teammates with whom the student participated and the
schools they represented.”  In other words, when the IHSAA employsits Restitution Rule, it injures
more than the targeted student-athlete and the school; it aso attacks the other teammates who were
without question dligible for participation but now must relinquish any awards, trophies, records, and so
forth. “The IHSAA should not be alowed to impose such a manifestly arbitrary and capricious rule
without demongtrating the practical inability to make a provison for the other team members who were
eigibleto play.” At 245-46. “Furthermore,” the dissent added, “our system of justice has dways
favored compliance with injunctions and court orders, even ones which are eventudly found to be
erroneous. Had the school disregarded the tria court’s order, even if the injunction or order was later
found erroneous for non-jurisdictiond reasons, a contempt citation could have issued. [Citation
omitted.] To punish aschool or the indigible player’ s teammeates for complying with a court order is
wrong.” At 246.

The Supreme Court may revisit the Regtitution Rule rlatively soon. On May 15, 2000, the Indiana
Court of Appeds entertained oral argumentsin IHSAA v. Martin, a dispute exacerbated by the
IHSAA’sthreat to employ the Redtitution Rule againg the school.  Martin enrolled in a parochid
school after moving to escape a dysfunctiona family stuation. The IHSAA denied her request for
eigibility, but the trid court found the IHSAA’ s decision to be arbitrary and capricious and ruled in
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Martin'sfavor. However, the threat of the Retitution Rule resulted in the parochia school not
permitting Martin to play basketbal. Thetria court imposed afine of $500 aday on the IHSAA for
each day Martin did not play. The amount of the fine is now over $30,000, according to an article in
The Indianapolis Star for May 16, 2000. Martin never played basketbal, even though the trid court
ruled in her favor.?®

The federd courts have found that the Redtitution Rule congtitutes an “actud controversy” conferring
continuing jurisdiction even where a case has become moot as to the student. Washington v. IHSAA,
181 F.3d 840, 844-45 (7™ Cir. 1999). Seealso Cranev. IHSAA, 975 F.2d 1315, 1318-19 (7™ Cir.
1992). The 7™ Circuit' s decision in Washington departs somewhat from its decision in Jordan v.
IHSAA, 16 F.3d 785, 787-78 (7™ Cir. 1994), where it found the case moot because the student had
graduated and the IHSAA could no longer subject him to its rules, including the Regtitution Rule. In
Jordan, the federd court seemed less concerned with any punitive action that could be taken againgt the
school. The Washington court seemed more concerned. In any case, the federa courts have not
adopted the “voluntary association” standard of review the Reyes court has.

The Future

With amyriad of rules, aplethora of Sate and federd case law, and dl of this seemingly at odds with
one ancther, the Case Review Pand will be thrust into a difficult Stuation. The Case Review Pand will
not be limited by standards of review created by and for the courts, but will review each case oniits
own merits without any requirement to be deferentid to the decison reached by the IHSAA itsdlf. The
Case Review Pand, itsdlf a creature of gtatute, will have to be more cognizant of overlap between
IHSAA by-laws and state and federa laws affecting public schoolsin such areas as lega settlement,
guardianships, foreign exchange students, and students with disabilities. Although the mechanics of the
Case Review Pand have yet to be worked out, it is gpparent that the courts are expecting less rigidity
from the pand than it has experienced with the IHSAA. Thismay be summed up best by the dissenting
opinion of Judge John G. Baker in IHSAA v. Vasario, 726 N.E.2d 325 (Ind. App. 2000):

To me, this case concerns notions of fundamenta fairness and fair play. | would note
that the IHSAA is not a voluntary organization for students subject to its decisons.
Rather, students who have no voicein the IHSAA must abide by itsrules or be
deprived of the right to enter into sports activities a the leve which their skills merit.
The importance of this case, for me, liesin the fact that students learn at the hands of
the IHSAA some of thelr early lessons about what condtitutes fair play in decison-
making. Unfortunately, sudents acquainted with the IHSAA’s conduct in this case

50On June 14, 2000, the Indiana Court of Appeals unanimoudy affirmed the trid court’s
issuance of an injunction againgt the IHSAA, finding there was substantia evidence before the trid court
to judtify theinjunction. See|[HSAA v. Matin, N.E.2d _(Ind. App. 2000).
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might reasonably conclude that winning at dl cogtsis more important than fair play.

At 335-36. “I would note,” Judge Baker added at 336, n.7, “that public consensus over the issue of
fair play hasrecently led to alegidative hill, passed by both houses of our legidature, which would
guarantee a new review system for gppeding IHSAA decisons.”

A need for “fair play” seemsto underscore both the judicid trends in this area—even in opinions
ultimately favorable to the IHSAA—and the express legidative language of P.L. 15-2000. The cdl for
“Fair Play” will need to precede the exhortation to “Play bal!” Astheincoming IHSAA Commissioner
noted in the May 3, 2000, issue of The Indianapolis Star: “| imagine August and September will be
very busy.”

TEACHER COMPETENCY ASSESSMENT AND TEACHER PREPARATION:
DISPARITY ANALYSES AND QUALITY CONTROL

“[1]f you improve a teacher, you improve a school.”
Ass n of Mexican-American Educatorsv.
Cdifornia, 937 F.Supp. 1397, 1403 (N.D.
Cal. 1996), quoting a1971 Tax Court
decisonin Willie v. Commissoner

Congder the following mathematical problem:

How many students at a school can be served a hdf-pint of milk from
five (5) gdlons of milk?

(A) 80? (B) 60? (C) 40? (D) 20? (E) 107

Other than on€ s naturd inclination to solve such amathematica problem, is successful computation of
this problem a bonafide, job-related function for a kindergarten teacher? Any teacher? Will such a
problem have a disparate impact on certain identifiable groupings of prospective or current teachers?
Will such a problem result in disparate trestment? Will such a question tend to violate civil rights laws?

These are some of the questions chief policy makersin each state must address as the use of teacher
competency tests—either as a pre-condition for admittance to teacher-training programs, as exit criteria
for such programs, or as a state licensing requirement—expands dramaticaly, in many cases as part of

%The correct answer isA. There are two (2) half-pintsto a pint; there are two (2) pintsto a
quart; there are four (4) quartsto agdlon; and there arefive (5) galons. Thus, 2x 2x 4x 5=80.
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overal public school reform efforts. According to arecent survey by the Center for Education
Information, virtualy al teacher-preparation schools are now requiring the passage of a content area
test for completion of teacher preparation programs. This reflects the use by states of such tests for
determining certification or licensure of prospective teacher candidates. “Thisis adramatic change
from 15 years ago when only five percent of [Ingtitutions of Higher Educetion, or IHE' ]
surveyed...indicated that they required passage of a content area test for completion of their teacher
education programs.”?” The widespread use of such assessments has not been without controversy or

legd scrutiny.

Most challenges to such competency tests are based upon Title VI of the Civil Rights Act of 1964
(forbidding the use of federa funds to subsdize racid discrimination on the basis of race, color, or
nationd origin) and Title V11 of the same Act (forbidding discrimination in employment practices based
on race, color, religion, sex, or nationa origin). 42 U.S.C. §2000d, 42 U.S.C. 82000e. Statistical
andysisis generdly employed to demondtrate “ disparate impact” athough disparate impact does not
dictate alegd conclusion that discrimination has occurred. Oftentimes, parties will refer to the * Four
Fifths Rule” which is derived from the federd Uniform Guidelines on Employee Selection Procedures,
29 C.F.R. 81607.4(D). SeeFidds, infra.

Disputes often involve questions of bias, vaidity, job-relatedness, business necessity, and educational
judtification. Evidence and testimony are generdly offered to demondrate “ disparate impact” or
“digparate treetment.” It isnot unusud for courts to discuss the so-cdled “Four Fifths Rule,” athough
this rule seems to be acknowledged more than applied.

Disparate Impact and Disparate Treatment
“Digparate impact” or “adverse impact” smply means that one group scored differently from another

group on atest. See, for example, Allen v. Alabama State Bd. of Education, 976 F.Supp. 1410, 1420
(M.D. Ala. 1997). Under a“disparateimpact” theory, afacidly neutrd activity, such as ateacher

2I“The Making of a Teacher: A Report on Teacher Preparation in the U.S.” (Feigtritzer, 1999).

%8| ndiana does requiire that applicants for teacher licenses demonstrate proficiency in basic
reading, writing, and mathematics through the Pre-Professiona Skills Test (PPST or Praxis|) of the
Educationd Tegting Service; pedagogy; and knowledge of the areasin which the individud is required
to have alicense to teach. An applicant who does not successfully complete the required examination
may receive a one-year renewable limited license. Also, an applicant may repest any section of an
examination for which the applicant does not receive aminimum score. P.L. 156-1997, adding |.C.
20-6.1-3-10.1 and certain non-code provisions regarding proficiency examinations for applicants for
Indianateacher licenses. The Indiana Professiond Standards Board recently reviewed and reset “ cut
scores’ for certain teaching areas, as well as established “ cut scores’ depending upon whether the
applicant used a computer-based or written test. See the proposed amendmentsto 515 IAC 1-4-1, 1-
4-2 as published in the June 1, 2000, Indiana Register.
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competency tet, can violate the civil rights law even if thereis no evidence of the Stat€' s subjective
intent to discriminate. See Frazier v. Garrison Int. Sch. Dist., 980 F.2d 1514, 1523 (5" Cir. 1993).
Although “disparate impact” can be established through gtatistics, acourt’ s inquiry will shift to the Sate
to demongtrate some educationa justification (often referred to as “ business necessity”). The State
usudly has to demondrate the lack of availability of dternative practices that could achieve the same
end but with less impact on a protected group. Frazier, 980 F.2d at 1525-26. Grovesv. Alabama
State Bd. of Education, 776 F.Supp. 1518, 1523 (M.D. Ala. 1991).

Where “disparate impact” is applied directly to alicenang examination, after the adverse impact has
been established, the burden shifts to the State to demondtrate the test was vaidated to be job-related
and congstent with “business necessity.” Ass n of Mexican-American Educatorsv. Cdifornia, 183
F.3d 1055, 1072 (9" Cir. 1999), opinion amended, 195 F.3d 465, 468 (9™ Cir. 1999).

“Disparate Treatment,” however, isintentiona, unfair trestment of federaly protected classes of
persons otherwise qudified for employment positions. There are generdly four e ements necessary to
prove “disparate treetment”: (1) oneisamember of a protected group; (2) heis quaified for the job he
held; (3) he was discharged from this position; and (4) after discharge, his postion was filled with a
person not from a protected group. Frazier, 980 F.2d at 1526.

The EEOC’s “Four Fifths Rule”

The Equal Employment Opportunities Commission (EEOC) established in 1978 uniform guidelines on
employment sdlection procedures to provide a set of principles for employers as a means of complying
with Title VII. One of the more important guidelinesisfound at 29 C.F.R. 81607.4(D) and is known
asthe “Four Fifths Rule” Thisrule specifiesthat an “adverse impact” occurs where the sdlection rate
for members of a particular race, sex, or ethnic group is less than four-fifths of the rate for the group
with the highest rate. These uniform guiddlines are not legaly binding. Although entitled to greet
deference by the courts, they do not have the force of law. See, for example, Ass n of Mexicanr
American Educatorsv. Cdifornia, 183 F.3d 1055, 1073 (9™ Cir. 1999), opinion amended, 195 F.3d
465, 487 (9" Cir. 1999); Fieldsv. Texas Education Agency, 754 F.Supp. 530, 532 (E.D. Tex. 1989),
affirmed, 906 F.2d 1017 (5™ Cir. 1990), cert. den. 111 S.Ct. 676 (1991); and Groves, supra, 776
F.Supp. at 1527-28 (acknowledging criticism of the EEOC rule as little more than a*“rule of thumb for
the courts’ and “entitled to deference, not obedience.”)
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Teacher Competency Tests: Legal Stories From Three States
Texas

Fiddsv. Texas Education Agency, 754 F.Supp. 530 (E.D. Tex. 1989), affirmed 906 F.2d 1017 (5"
Cir. 1990), cert. den. 111 S.Ct. 676 (1991) grew out of alegidative statewide school reform package
that required teachers to pass the Texas Examination for Current Administrators and Educators
(TECAT), abasic reading and writing test, in order to obtain recertification. The plaintiffs were
minority teacherswho did not passthe TECAT. They dleged the TECAT had an impermissible
adverse impact upon minority teachers. Perusing the EEOC' s “Four Fifths Rule,” the court noted the
pass rates between white teachers and minority teachers was within 80 percent. The court found *“no
datidicd digparities that suggest the equivaent of intentiond discrimination in the facidly neutra
TECAT, nor any proof of its discriminatory impact on the employer’ swork force” 754 F.Supp. at
532. The court refused to further break pass rates into age categories, finding that such an argument
ran “counter to the stated [EEOC] guiddlines, satistical reasoning, and ...thelaw.” At 533. The
plaintiffs did not chalenge the “job-relatedness’ of the TECAT because “ reading and writing skills bear
[relevancy] to public school teaching.” 1d. Becausethe TECAT wasfacidly neutral and job-related, a
showing of digparate impact did not condtitute per se discriminetion.

Frazier v. Garrison Int. Sch. Digt., 980 F.2d 1514 (5™ Cir. 1993) aso involved challengesto the
conditutiondity of the TECAT. Plantiffs were minority teachers who faled the TECAT. They
clamed, in part, that the test violated Title VI and Title VII of the Civil Rights Act of 1964.%° The court
noted that TECAT is arequirement for al teachers and not just minority teachers or older teachers.
Although there might be a*“ disparate impact” for certain groups, “we cannot infer discrimination from
datistics that by and large are neutrd.” At 1526.

It is self-evident that any examination that purports to test competence
will have an adverse effect on the test takers who do not pass because
some of the test takers can be expected to fal. By itsdf, thisis not
evidence of intent to discriminate particularly in thisingance where dl
teachers are required to take the test, and thereis little statistical
discrepancy in the minority pass rates.

At 1526-27. Asto “disparate trestment,” the teachers “have not presented any direct evidence of
intent to discriminate.” At 1527.%°

PThereis dso aclam under the Age Discrimination in Employment Act (ADEA), 29 U.S.C.
8621 et seq. Such clams are generaly added where the plaintiff is over forty (40) years of age.

The plaintiffs also raised due processissues. While the court acknowledged a public school
teacher has a condtitutionaly protected property interest in continued employment, he has to
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Alabama

Allen v. Alabama State Board of Education, 976 F.Supp. 1410 (M.D. Ala. 1997) was authored by the
same judge who decided Groves, infra, acase involving teacher-preparation courses that isaso a
succinct but well written decison involving satistica analyss for determining adverse or disparate
impact and the function of validating tests for their intended purposes. In this case, the plaintiff class has
been engaged in a prolonged challenge to Alabama s teacher certification test. In 1987, the State
Board, to resolve the initid suit, entered into a consent decree whereby it would no longer use the then-
exigting teacher certification test, which the court found lacking in content vdidity. However, the State
Board was unable to develop a new test, largely dueto its own actions. A number of nationa testing
companies declined to bid on the project.

In 1995, the Alabamalegidature passed alaw requiring teacher candidates to pass an examination asa
condition for graduation. The State Board, in an attempt to avoid the requirements of the consent
decree, argued to the court that the 1987 consent decree was based on “unsound psychometric
principles’ that would effectively prevent the State Board from devel oping a teacher competency test
that did not have an inherent “disparate impact.” The court did not agree, finding that “disparate
impact” is not the same as “bias” the latter defined as “any quality of the test item, or the test, that
offends or unnecessarily pendizes the examinees on the basis of persond characteristics, such as
gender, ethnicity, and soon.” At 1420. Asan example, the court stated that a math question involving
football scores might be biased against women. “But the existence of the disparate impact does not
necessarily indicate bias” The adverse impact may be due to legitimate differences in skills and
knowledge. 1d. What is more important, the court added, is that the test be a vaid test of “the full
range of skills and knowledge required of ateacher.” Id. “[L]ega consderations dictate that vaidity
trump the need to reduce disparate impact.” At 1421. See dso Richardson v. Lamar Co. (Ala) Bd.
of Educeation, 729 F.Supp. 806 (M.D. Ala. 1989). The court found the State Board could develop a
teacher competency test that is psychometricaly sound and has content vaidity. No modification of the
1987 consent decree was warranted. The 11" Circuit Court of Appeds affirmed the district court’s
opinion. See Allen v. Alabama State Board of Education, 164 F.3d 1347 (11" Cir. 1999).

The parties eventualy negotiated a settlement whereby the State would employ a*“basic skills
competency test” for prospective teachers as an dternative to the proceduresin the 1987 consent
decree. The test would assess kills in reading, writing, and mathematics. A prospective teacher’s
score will be related to the prospective teacher’ s grade point average in the undergraduate core
curriculum. If an gpplicant does not make the required cut score on the test, the applicant’ s grade point

demonstrate a reasonable expectation of continued employment. A teacher whose license was
revoked because of failure to passthe TECAT does have available a process to challenge the
revocation. At 1529-30. Multiple opportunities were provided to passthe test. This satisfies
Fourteenth Amendment requirements.
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average will count 50 percent and his test score 50 percent to determine certification, provided the
gpplicant has aminimum grade point of average of 2.5 on a4.0 scde. For gpplicants who mest the 2.5
grade point average but do not pass the test, they may attend aremedid course. If they passthe
course and the exit assessment, they will be certified to teach. Allen v. Alabama State Board of
Education, 190 F.R.D. 602 (M.D. Ala. 2000).

California

Ass n of Mexican-American Educators (AMAE) v. Cdifornia, 183 F.3d 1055 (9" Cir. 1999), opinion
amended 195 F.3d 465 (9" Cir. 1999) is a class action lawsuit challenging the condtitutionality of the
Cdifornia Basc Educationd Skills Test (CBEST), aminimum competency test a public school teacher
has to pass to be certified as ateacher. The plaintiffs assert CBEST has a disproportionate disparate
impact on racid minorities and was not properly vaidated.®! They aso assert that thereis available an
equaly effective screening procedure that would not have such an adverse impact. The Circuit Court
found that Title VI does not apply because no federa funds are involved in the development and
adminigtration of CBEST. The court rgected the argument that Title VI should apply because other
educationa agencies (State Board and Department of Education) received federd funds. At 1067-69.
The Circuit Court aso declined to apply Title VII because the affected teachers were not potential
employees of the State, and the CBEST is not an employment examination. Although the limitation of
the exam to public school teachers “raises a question as to whether it [CBEST] isatrue licensing
exam,” a 1071, the Sate is nevertheess exercising “its police powers,” and agtate “will not be ligble
under Title VI for ‘interference’ with an employment rdationship if the aleged interferenceisan
exercise of itsregulatory responghbilities” 1d. This conclusion is bolstered by the fact the CBEST was
mandated by the legidature and not by an adminigrative entity or person responsible for overseeing the
affected employees. At 1072.

The CBEST, the Circuit Court determined, “isavadid licensang exam, and therefore exempt from
ligbility under Title VII.” Id. “Discriminatory tests are impermissible unless shown, by professionaly
acceptable methods, to be predictive of or sgnificantly correlated with important eements of work
behavior which comprise or are relevant to the job or jobs for which candidates are evauated.” 1d.,
citation omitted. In this Situation, notwithstanding a* disparate impact,” the State demondrated the
CBEST was properly “vaidated” to be “job related for the position in question and consistent with
business necessty.” 1d., citations omitted. The decision addresses content vaidity studies, criterion-

31The CBEST is amixed-format examination with amultiple choice part for reading
comprehension and mathematics dong with awriting test. It isgiven sx (6) timesayear and can be
repested as often as necessary. State data reved sgnificant differences among firgt-time examinees.
According to Education Daily (April 6, 2000), “...the most recent state figures show that the passing
rate for whites was 80 percent, but 60 percent for Asians, 47 percent for Hispanics and 37 percent for
blacks.”
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related validity studies, and construct validation studies, as well as how these relate to the EEOC's
Uniform Guiddines. Cdiforniaemployed content vaidation studies to establish CBEST’ s rdaionship
to “job rdatedness,” including “job-gpecific vdidation” and an actua measurement of job skills. The
cutoff score was likewise validated, and reflected reasonable judgments about the minimum level of
basic skills' competence that should be required of teachers®* At 1078. The three-judge pand later
amended its published opinion but did not dter its substantive findings. See Ass n of Mexican-
American Educatorsv. Cdifornia, 195 F.3d 465 (9™ Cir. 1999). On March 27, 2000, the 9" Circuit
set asde the decision of the panel and agreed to review the matter before the full court.

Teacher-Preparation Programs

Improving the qudity of teachers has been apart of a number of public school reform packages. Some
states have used competency tests as part of the criteriafor admittance to or completion of teacher
preparation courses. In U.S. v. Lulac, 793 F.2d 636 (5" Cir. 1986), Texas ingtituted a program that
required college students to pass a Pre-Professiona Skills Test (PPST) (see Jacobsen, infra) before
scheduling more than six hours of professona education courses at any state college or universty.
Passing the PPST and successful completion of professional education courses were prerequisites for
licensure. The passing rate for minority sudents was lower than for white sudents. Plaintiffs argued
this discrepancy impeded minority students from becoming teachers. Although the federd district court
agreed with plaintiffs, the 5" Circuit Court of Appeals reversed. The Circuit Court found the PPST—a
test of basic reading, writing, and mathematica skills—was vdidated for the purpose for which it was
being employed. The validation process was detailed and included review of thetest by a
representative sample of public school and university teachers, with a significant percentage (95
percent) indicating that the information needed to complete the PPST was taught in the Texas school
system, and that the information needed was “ rlevant to successful performance as ateacher.” At
640. Unfortunately, the pass rates for minority students were significantly lower than their white
counterparts. The test had a disparate impact on minority college students, but the U.S. Condtitution
guarantees “equad laws, not equal results” State action does not violate the equd protection clause of
the Fourteenth Amendment, despite disparate impact, as long as the State employs “ permissible racidly
neutral sdlection criteriaand procedures [that] have produced the monochromatic result” of the tet’s
avowed nondiscriminatory purpose. At 646. The Stat€' sinterest in ensuring teacher competency “isa
god of unquestioned legitimacy and importance.” At 647. Plantiff college sudents would have to
prove that the State's motivating factor in establishing the test was to discriminate. At 646.

Grovesv. Alabama State Bd. of Education, 776 F.Supp. 1518 (M.D. Ala. 1991) contrasts sharply

#Incidentally, the math question posed at the outset of this dissertation was, in fact, considered
“job related” to the essentid teaching function. It was the hardest math question on the August 1995
CBEST (judged the mogt difficult because most examinees answered it incorrectly). Ass n of
Mexican-Americans Educatorsv. Cdifornia, 937 F.Supp. 1397, 1403 (N.D. Cal. 1996).
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with other reported cases, especialy with respect to the validation of an “off the shelf” test for the
intended purpose of establishing minimum standards for admission to teecher training programs. The
Alabama State Board of Education, in response to awidespread belief that public school teachers were
incompetent, decided to use the American College Testing Programs ACT exam as ameans for
ensuring certain minimum standards for prospective teechers. The ACT is primarily an exam for
college-bound high school juniors as ameans of predicting first-year collegiate academic success. It
was not designed to be used as an “ absolute criterion” for sdlecting students for undergraduate courses,
“let done to gauge whether a student possesses the skills necessary to become a competent teacher.”
At 1520. No vaidation studies were conducted, and the * cut-off score’ (the minimum score a student
would have to attain on the ACT in order to be igible for teacher-education courses) was determined
based on political concerns with no debate. No effort was made to correlate any particular score or
range of scores with the competenceto teach. At 1521, 1522. The court, in finding for the plaintiff
class of minority students, found that the use of the ACT without validation and with the use of an
arbitrary cut-off score had a* disparate impact” upon the plaintiff class without any legitimate showing
of educationd judtification by the State, such that the use of the ACT for itsintended purpose was
discriminatory. The court’s decison also contains a discussion of the use of Satistics to demonstrate
adverse impact and how this relates to the “ Four Fifths Rule’ when determining statistica proof of
adverse impact in employment testing by comparing pass-fail rates. At 1526-28. The court also
expressed judicid caution regarding the use of statistics and the expert testimony of assessment or
testing experts. “While courts should draw upon the findings of expertsin the fidd of testing, they
should not hesitate to subject these findings to the scrutiny of reason.” At 1529, emphasis origind by
the court (interna punctuation and citation omitted).

Accommodations for Disabilities

Minnesota legidation attempts to ensure that teacher licenses are issued to persons who are deemed
qudified and competent. Quadlifications and competency are based in part upon successful completion
of an examination involving reading, writing, and mathemétics. The Minnesota State Board of Teaching
(MBOT) adopted the Pre-Professional Skills Test (PPST) developed by the Educational Testing
Service (ETS) as an objective means to assess such competencies. Jacobsen possessed severa
degrees and was able to teach under a state provisond licensure mechanism. However, she had a
learning disability manifested by her inability to easly read words and letters (dydexia) and an
imparment in her ability to do mathematica problems (dyscdculia). The MBOT st the passing score
at 169. Unfortunately, Jacobsen took and failed the math portion of the PPST fourteen times, with an
average score of 163. She had been provided every form of accommodation permitted, including
twice the time to finish the test, being provided a“reader,” being permitted to use scratch paper, and
being permitted to mark her answers on the examination book itsaf rather than the answer sheet. Inthe
resulting Jacobsen v. Tillman, 17 F.Supp. 2d 1018 (D. Minn. 1998), she sought injunctive relief under
Title 1l of the Americans with Disabilities Act (ADA), 42 U.S.C. 812101 et segq., to have the MBOT
issue her ateacher license by either recognizing her “ sdlf-determined competence” or by using another
gandard to assess her teaching qudifications. To establish aviolation under the ADA, a plaintiff must
demondrate that she (1) isaqudified individud with a disability; (2) was excluded from participation in
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or denied the benefits of a public entity’ s services, programs, or activities, or was otherwise
discriminated againgt by the entity; and (3) suffered excluson, denid of services, or other discriminaion
by reason of her disability. Jacobsen argued the PPST’ s math skill test did not accurately measure her
ability inthis area, bore no relationship to the essentid functions of an dementary school teacher, and
was employed as asingle or sole criterion for licensure. The court did not agree. The following are
relevant findings
. “The objective ability to perform and demongrate math skillsis an inherent part of a

teacher’sduties. The State, which publicly validates the competence of ateacher by

issuing alicense, is entitled to demand and receive an objective demondtration of

competence.” At 1025.

. Because the PPST is avalid measure of math teaching competency—and Jacobsen
was provided an array of reasonable accommodations but till could not pass the math
kills test—she is not otherwise a“qudified” individud with a disability, o asto goply
ADA provisons. Pantiff’s postion is no different from alaw school or medica school
graduate who cannot pass the bar examination or medica boards. Although such
professiona school graduates may be able to perform the respective professiond tasks,
the State till has the right “to recelve an objective demondtration of competencein the
particular fidd of endeavor.” 1d.

. “The State is not obligated to certify teachers who cannot pass fair and vaid tests of
basic skills” At 1025-26.

. Under the ADA, a public entity is not required to modify its policies where to do so
would “fundamentally dter the nature of the service.” 28 C.F.R. §35.130(b)(7).
Jacobsen’ s request that the math skills test be waived is* an unreasonable modification
that would fundamentaly dter the nature” of Minnesota s licensing requirements® At
1026.

Conclusions

33 Jacobsen andogized her situation with the legal dispute involving professiond golfer Casey
Martin who, under the ADA, wasfindly permitted to use agolf cart while on the PGA tour. See
Martin v. PGA Tour, Inc., 994 F.Supp. 1242 (D. Or. 1998). Jacobsen’sjudge, however, was not
persuaded. “Martin did not ask to be relieved of the need to demonstrate an ability to execute his
middle iron prowess, or to be relieved of the need to puitt... [Jacobsen] is asking to be relieved of the
need to demongtrate an essentia and inherent element of competence in the fidd for which she seeksto
practice.” At 1025.
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In implementing any one of the three types of teacher competency tests (admittance to teacher-training
programs, exit criteria, or Sate licensng), states should ensure that any such test is properly validated
for itsintended purpose, with a cut-off score that can be defended as relevant to the competency to
teach. “Digparate impact” is not necessarily the same as * diparate treatment” or bias. In fact,
“digparate impact” may reved inconsstent or inadequiate practices that are limiting opportunities for
prospective teachers from protected classes. Hence, such atest should be devel oped with significant
input from teachers, who are in the best position to detail what knowledge and skills are related to the
teaching professon. No only should such tests be relevant to the teaching profession with a cut-off
score rationdly related to ensuring a degree of minimum competency, prospective candidates should
have adequate notice of the test requirement; be provided multiple opportunities to pass the test; and,
where the test is a licensing requirement, provide provisond or emergency licensure for candidates who
have satisfied al other requirements except passing the test. The test should also be presented in a
format that permits a candidate to demondtrate the extent of the candidate’ s ability rather than a degree
of disability. Hence, for candidates with disabilities, reasonable accommodations may be necessary.

VISITOR POLICIES: ACCESS TO SCHOOLS

(Thisis part of the continuing series on school safety policies and crigs intervention plans as these rdlate
to the implementation of emergency preparedness plans by schools. The Indiana Generd Assembly,
through P.L. 37-2000, amended the Access to Public Records Act and the Open Door Act to
authorize the governing bodies of loca public school districts to discuss in executive sesson the
“assessment, design and implementation of school safety and security measures, plans, and systems,”
and protect from public disclosure such school security plans and systems, “including emergency
preparedness plans developed under 511 I1AC 6.1-2-2.5.")

Although there is no explicit requirement that Indiana schools establish policies and procedures to
restrict access by non-school personnd to school facilities during the school day, school didtricts and
private schools have found it necessary to do so. The requirement “to protect the safety and well-being
of gtaff, students, and the public...” under 511 IAC 6.1-2-2.5(a)(7) may encompass such policies and
procedures. Indiana has been fortunate that no violence has occurred from unauthorized entry into
school buildings during the school day; however, the incidence of such intrusions has increased
ggnificantly. Usudly such intrusonsinvolve deteriorated relationships between parents or guardians
and school gaff such that it has been necessary to enjoin the parent or guardian from entry or the parent
or guardian has been removed from school grounds by the police. Although public schools are not
usudly ligble when they fall to act in the absence of any clear legd directive to do so, increased public
awareness and concern about school security, especidly with respect to intruders, may have dtered the
legd maxim. A public school that fails to have policies and procedures regarding visitors or intruders,
even without aclear legd directive to do so, will likely expose itsdlf to liability. Indiana governmenta
entities, including its public schools, are not ligble under the Indiana Tort Claims Act for losses that
result from, among other things, “the performance of a discretionary function...” 1.C. 34-13-3-1(6).
Establishing negligence requires a showing of:
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A duty of care;

A breech of that duty through a negligent act or omission;

Aninjury; and

A proximate, causa nexus between the breach of the duty and the resulting injury.

A wbdpE

A “duty” arisesfrom aministerid requirement and not generaly from performance of a discretionary
function. Could a school safety issue become of such paramount importance that circumstances dictate
apublic school must establish certain procedures even absent alegidative requirement to do so? This
has been a centra question in aseries of legd maneuveringsinvolving the Spring Lake Park School
Didrict No. 16 and aMinnesota Tort Claims Act smilar to Indiana’ s Act.

SW. v. Spring Lake Park School Didtrict No. 16, 566 N.W.2d 366 (Minn. App. 1997). A student
sued her school digtrict following her rapein the girls locker room at the high school. The student
aleged the school digtrict failed to provide adequate supervision, protection, and security, aswell as
faled to enact and enforce gppropriate security policies. These failures, the student aleged, resulted in
her being the victim of abrutd sexud assault in the girls locker room. Three different employees saw
the perpetrator prior to the attack. The attacker was negtly dressed and was carrying what appeared
to be abox of flowers. He appeared to be addivery person. A school employee saw the attacker and
asked if she could help him. He mumbled areply that she could not understand. She later saw him
talking to a student, but she did not gpproach him a second time. The high school water safety
ingtructor also saw him, thistime near the girls locker room. The custodian saw him earlier as he left
the girls locker room, but he did not inquire of the individua the nature of his business a the school nor
did he report the incident. All employees a the school wear photo I.D. badges. The rapist did not
have one, which the custodian noticed. During the custodian’s orientation, he was provided a copy of
the Teachers Manud, which included the school’ s vigitor policies. However, the custodian never read
the manud. The appdlate court affirmed the trid court’simposition of liability on the school and denid
of the school’s Mation for Summary Judgment based upon statutory immunity. Although the appellate
court noted the schooal did not have a security policy, the court declined to grant immunity. “[S]tatutory
immunity was not designed to protect [thet] decison...” At 373. The court reasoned that “imposing
ligbility on these individuas would encourage them to exercise care when seeing strangersin school” in
the future. 1d.

In SW. v. Spring L ake Park School Dist. No. 16, 580 N.w.2d 19, (Minn. 1998), the Minnesota
Supreme Court affirmed in part and reversed in part. The court refused to grant the school digtrict
immunity for its inaction because the “conduct chalenged...was a an operationd level and not of a
public policy-making nature.” However, the court aso concluded that it was unclear whether there was
aspecific duty giving rise to the cause of action. Accordingly, the matter was remanded to the trid
court for adetermination. The court found the school did not meet its burden of establishing that the
conduct chdlenged by the student was “of a public policy-making nature involving socid, paliticd, or
economical consderations”  Although there was no security policy, it “is not clear from the
record...whether the school district conscioudy decided not to have a security policy or whether the
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school digtrict Smply never consdered theissue” At 22. The court rgjected the school’ s argument
that “the act of not putting a security policy in placeis adecison entitled to satutory immunity.” The
court observed: “Were we to hold that the smple absence of a policy or adecision not to have a policy
entitles government entities to immunity under the Satute, we would be providing government decision-
makers an incentive to avoid making the difficult decisions which the statute was designed to protect.”
At 23.

On remand to the tria court, the court again denied the school didtrict’'s Motion for Summary
Judgment, and the school again appeded thisdenid. In SW. v. Spring Lake Park Dist. No. 16, 592
S\Ww.2d 870 (Minn. App. 1999), the appdlate court affirmed the trial court, finding that thereisa
common law duty in Minnesota to protect school children.

While school digtricts may not be ligble for sudden, unanticipated misconduct, they are
nevertheless liable for sudden conduct that was foreseeable and that probably could
have been prevented by the exercise of ordinary care.

At 874 (citation omitted). “Foreseeability” createsthe duty of ordinary care. “Foreseeability requires
actua, not congtructive, knowledge of a dangerous condition.” Id. (Citation omitted.) The redlization
of such knowledge imposes “a specia duty to do something about that condition. Such foreseeability
does not require the notice of danger.” At 874-75 (citations omitted).

The appe late court again regected the school’ s arguments that the failure to have avigtor policy was a
discretionary act entitled to immunity. “A minigerid act,” the court wrote a 876, “is ether the
implementation or exercise of established public policy.” At 876.

While a discretionary act reflects professional goals and factors of aSituation, a
minigerid duty isone in which nothing isleft to discretion; it is absolute, certain, and
imperative, involving merely execution of a specific duty arising from fixed and
designated facts.

I1d. Although the court did find the employees were entitled to officid immunity because the school

assigned no specific “vigtor” reporting respongbilities to them, this immunity would not extend to the
school.

To hold otherwise would be to reward the school didtrict for itsfalure to develop and
implement a basic security policy that would have gpplied in these circumstances.

At 877.

As noted above, most visitor access disputes involve parents or guardians. In Ryansv. Gresham, 6
F.Supp.2d 595 (E.D. Tex. 1998), afifth grade student reported to his parents that he feared going to
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school because he was being mistreated by his teachers and was didiked by his classmates because of
his race (African-American). He was d <o failing Gresham’s class. The Ryans sought a conference with
Gresham, but she refused to spesk with them. The Ryans did meet with the loca superintendent, who
referred them to the school’ s principd, dso an African-American. Instead of meeting with the school’s
principd, the Ryans asked for a hearing before the loca governing body, which regjected their requests.
They then filed complaints with state and federal agencies. The schoal principa attempted to
accommodate the Ryans. He monitored the child’ s classes and gave the mother permission to observe
the classes. On one day, the mother arrived but indicated she could stay only for an hour. She
expressed digpleasure at not having her seat assgned closer to her son's seat, and shortly after class
began, asked Gresham to step out in the hal so they could discuss some of the mother’ s concerns.
Gresham declined to do so. After an hour had eapsed, the mother refused to leave the classroom.
Eventudly, she agreed to meet with the school counselor, but later indicated she was going to return to
Gresham'’s class and left the office. The mother returned to Gresham's class and sat next to her sonto
comfort him. She aso told him “he had to stand up and be aman.” Gresham ordered the mother back
to her seat and she complied. The school counselor arrived and asked the mother to leave the
classroom. Loca law enforcement had also been contacted and an officer digpatched to the school. A
police officer met with the mother and the school counsdor after Gresham'’s class ended. The mother
asserted she had aright to be present at school and refused repeated requeststo leave. The police
officer eventudly arrested her for trespassing, athough the charges were later dismissed. The Ryans
filed suit, daiming ahost of condtitutiond violations.

The court was not persuaded. 1t found no First Amendment right “to voice...complaints abut the way
their child was being treated” nor were the mother’ s Free Speech rights abridged when schoal officids
did not accede to her position she had aright to remain in the school. At 601-02. Furthermore, a
parent’s congtitutiona right to direct the education of the parent’s child does not “even remotdy
[sugged] that this guarantee includes a right to access the classes in which on€e's child participates.” At
602. “The interference with the Ryans' effort to monitor [their son’s| classes represents no violation of
the condtitutiond right of parents to direct the education of their children.” At 603.

Johnson v. New York City Board of Education, 676 N.Y.S.2d 444 (N.Y .Sup. 1998). Johnson, an
“interim acting assstant principa” was physicaly assaulted by a parent during parent-teacher
conferences being conducted at the school. She filed a crimind complaint against the parent and
obtained a protective order againgt him. Nevertheless, the parent came to the school some time later to
pick up his child, who had been injured in a physica education class. Three days later, Johnson learned
that the parent had been in the school. This reportedly resulted in her suffering post-traumatic stress
syndrome such that she was granted accidenta disability retirement. She sued the school didtrict,
aleging negligence for failure to properly implement and enforce school security and visitor screening
procedures, aswell as negligence for permitting the parent to come into the school despite being aware
of the protective order. The court granted the school digtrict’'s Motion for Summary Judgment, finding
the school digtrict did not have a“ specid relationship” with Johnson such that the school district would
not be immune from negligence dlams arising from performance of its governmenta functions. In order
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for a“specid reaionship” to exig, the clamant needs to show: (1) the governmenta entity assumed,
through promises or actions, an affirmative duty to act on behdf of the clamant; (2) the governmenta
entity had knowledge that inaction could lead to harm to claimant; (3) there was some form of direct
contact between the governmenta entity and the claimant; and (4) the claimant justifiably relied upon
the affirmative undertaking by the governmentd entity. The court noted that security policies of the
schoal, including the assignment of security guards and the equipping of administrators with walkie-
talkies, were not implemented solely for the benefit and protection of Johnson, but were, by their very
language, designed for dl students and school gtaff. This decision was affirmed in Johnson v. New
York City Bd. of Education, 704 N.Y.S.2d 281 (A.D. 2 Dep't. 2000). Although the provision of
Security to public school teachers againgt crimina acts by third partiesis a governmenta function, and a
school may not be held ligble for negligence in the absence of a*“ specid duty,” the school owed no
gpecid duty to the adminigtrator and did not assume such a specia duty. The fact that she was among
gaff members issued walkie-talkies and required to respond to emergency calls under the school’s
security plan, there was no duty owed to her that was different from the genera duty owed to persons
in the school system and members of the genera public.

Lake Bluff School Dig. 65, 29 IDLER 915 (OCR 1998) involved an allegation that a public school
digtrict discriminated on the badis of disability when it refused a parent of achild with adisgbility the
opportunity to vigt the child's classsoom. The district had awritten policy that requires dl parents
wishing to observe a classroom to give advance notice to the school (School Policy 745), apolicy the
parent acknowledges receiving. The Office for Civil Rights (OCR) of the U.S. Department of
Education investigated the complaint but did not find any discriminatory practices. “The Didrict’s
vigtation policy clearly dates that visitors and guests should provide advance notice of thelr intention to
vigt the school. The policy appliesto parents as well as other types of visitors. The policy dso gives
three reasons why advance notice isrequired. The policy and reasons for advance notice are al'so
clearly stated in the school 1997/98 Cdendar.” The disagreement began when the mother arrived
during the student’ s lunch hour and ingsted on vigting him &t that time. The school provided four
reasons why this would not be advisable: (1) the sudent has autism and heis just getting acquainted
with other students; (2) the room where the student and two other students, ong with an aide, were
edting lunch is very small and crowded; (3) this was not a classroom setting but a trangition period; and
(4) the parent and the school digtrict had earlier agreed that, to maximize success for the student, there
should be no surprises. OCR noted that the parent had the same right to observe the student’ s classes
on the same bag's as other parents but must follow the school’ s vistation policy, which she had never
done.

Kent (WA) School Dist. No. 415, 29 IDELR 914 (OCR 1998) involved similar alegations of
discrimination, dthough in this circumstance, the parent dleged the discriminatory acts were retdiaion
for exercising rights on behalf of her son. See 34 CFR 8100.7 of Title VI for the non-retdiation
provison. In this case, the parent’s son attended the elementary school in a self-contained classroom
for only six days, after which the mother withdrew him and had him trandferred to a different didtrict
school. However, during those six days, the parent raised complaints on two occasions with the
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principa regarding the classroom and the teachers, and contacted the local superintendent and local
director of specid education. Although her son was transferred, her daughter remained enralled in the
elementary school. Severd months later, the principa issued a memorandum to the parent prohibiting
her from driving onto the school’ s premises and from entering the campus except under certain
circumstances related to her daughter’ s education and hedlth. The district defended its actions and
claimed the restrictions were based on safety concerns related to the parent’ s unsafe driving on school
grounds, which had been observed on severd occasions by school personnd. The district dso sated
the parent’ s conduct in the school was disruptive and threatening to her child’ s teachers, and that these
incidents occurred often while classwas in sesson. The parent also failed to follow required school
procedures of Sgning in at the office and obtaining avisitor’ s badge when visiting the school. OCR
found the digtrict had “provided a non-retdiatory judtification for restricting the parent’ s access’ to the
school and its premises. Hence, OCR did not find the school’ s actions were discriminatory or in
retdiation againgt someone who exercised protected rights on behdf of another.

In Hancock v. Bryan County Board of Education, 522 S.E.2d 661 (Ga. App. 1999), a student was
suspended from the bus for abusive behavior. The next morning, his grandmother boarded the bus at
one of itsregularly scheduled stops and attempted to engage the bus driver regarding the suspension.
However, the bus driver informed her that school policy prohibits parents and other adults (except
teachers) from boarding the bus while it isen route. The grandmother, while disembarking, fell and
dlegedly injured her back. She sued for damages, but ajury returned a verdict againg her, which the
appelate court affirmed. The testimony and documentary evidence at trid established the existence of
the school policy and that the bus driver was acting in accordance with thet policy. This, inturn,
established that the school neither owed nor assumed any specid duty towards the grandmother upon
which negligence could be based.

In Sate of Washington v. Allen, 955 P.2d 403 (Wash. App. 1998), the court upheld Allen’s conviction
for second-degree burglary. Allen entered the school building and was discovered in afifth-grade
classroom by ateacher. The school had a policy thet al vistors had to report to the administrative
office upon arriving a school. The court found the school’ s palicy is related to the duty owed to
children required to attend school by law that such schools be safe and provide for their care and
protection. Although such schools are “public” in the sense they are supported by public funds, public
schools are not open to the public in the sense that one has freedom of movement. “We reason Mr.
Allen’sfreedom of movement in apublic place, like aschool, may be reasonably limited through school
policies when necessary for the protection of children just as the movement of children in public
surroundings may be regulated for their own protection.”

COURT JESTER: PSALT ‘N’ PEPPER

The words of Henry David Thoreau exdting individuaism are well known: “If aman does not keep
pace with his companions, perhapsit is because he hears a different drummer. Let him step to the

37



music which he hears, however measured or far awvay.”*

All well and good, but whét if he doesn't hear adrummer at dl? Should he be dlowed to “step to the
music he hears’ in such afashion that everyone ese hasto hear it too? A church congregation in North
Carolinadidn’t think so. Such was the problem faced by the North Carolina Supreme Court in State v.
Linkhaw, 69 N.C. 214 (N.C. 1873).

William Linkhaw was a“member of the Methodist Church...a strict member of the church, and aman
of exemplary deportment.” Unfortunately, he could not carry anote in a bucket, athough he saw “asa
part of hisworship it was hisduty to Sng” and so he * conscientioudy [took] part in the religious
sarvices’ of his church. His snging became so bad that he was charged with a misdemeanor offense for
disturbing ardigious congregetion and found guilty by ajury.

The evidenceisinteresting:

[H]e singsin such away asto disturb the congregation; a the end of each verse, his
voice is heard after al the other sngers have ceased. One of the witnesses being asked
to describe defendant’ s Singing, imitated it by singing averse in the voice and manner of
defendant, which * produced a burst of prolonged and irresistible laughter, convulsing
aike the spectators, the Bar, the jury, and the Court.”

At 215. The “disturbance occasioned by defendant’s Singing was decided and serious; the effect of it
was to make one part of the congregation laugh and the other mad; that the irreligious and frivolous
enjoyed it as fun, while the serious and devout wereindignant.” Id. This had an effect on the religious
services as well.

[T]he congregation had been so much disturbed by it that the preacher had declined to
sing the hymn, and shut up the book without singing it; thet the presiding elder had
refused to preach in the church on account of the disturbance occasioned by it
[Linkhaw's singing]; and that on one occasion aleading member of the church,
aopreciaing that there was afeding of solemnity pervading the congregetion in
consequence of the sermon just ddlivered, and fearing that it would be turned into
ridicule, went to the defendant and asked him not to sing, and that on that occasion he
did not sng.

Id. The court added that *“on many occasions the church members and authorities expostul ated with

#Thiswel known quotation is from Thoreau' s 1854 work Walden, which isa collection of his
essay's, observations, and musings from the two years, two months, and two days he spent living smply
at Walden Pond near Concord, Massachusetts, from 1845-1847.
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the defendant about his Snging and the disturbance growing out of it. To dl of which he replied: * That
he would worship his God, and that as part of hisworship, it was hisduty to sing.’”” 1d.

Although the jury found him guilty, the North Carolina Supreme Court reversed. The court
acknowledged that Linkhaw’s Singing “is described to be so peculiar as to excite mirth in one portion of
the congregation and indignation in the other.” However, he was “conscientioudy taking part in the
religious services’” and not trying to disrupt or otherwise disturb the worship services® “It would
seem,” the court wrote, that the defendant is a proper subject for the discipline of his church, but not for
the discipline of the Courts.”

Too bad. Maybe he could have been sentenced to Sing-Sing.

QUOTABLE...

“Opening a can of worms isaworthy endeavor if it means doing what is right.”

Chief Judge Gene E. Brooksin Anderson v.
Indiana High School Athletic Asociation, 699
F.Supp. 719, 731 (S.D. Ind. 1988),
encouraging the IHSAA to reopen and review
its ahletic digibility rulesto remove the
gpparent “irrebutable conclusion of law”
inherent in such rules that every school trandfer
is the result of “unscrupulous practices.”

*Digruption of a church service would require an intent to do so. By way of example, the
mother of American humorist and artist James Thurber, who was more eccentric than her famous son,
engaged in numerous pranks that have become part of the folklore in Columbus, Ohio, where the
Thurberslived. “One of her finer moments in prankishness came when she borrowed awhedchair a a
faith-healing meeting, rolled down the aide, suddenly stood up, and proclaimed that she could walk.
With halelujahs sounding about her, she fled on foot as the owner of the whedchair recognized his
property.” Thurber, Burton Bernstein, Dodd, Mead & Co., N.Y. (1975).

39



Date:

Kevin C. McDowel, Genera Counsd
Indiana Department of Education

The Quarterly Report and other publications of the Lega Section of the Indiana Department of
Education can be found on-line at <www.doe state.in.us/legal/>.

40



INDEX FOR QUARTERLY REPORT
THROUGH JANUARY — MARCH 2000

Legend

JM (January-March) J-S (July-September)

A-J (April-June) O-D (October-December)
Access to Public Records and Statewide Assessment . . . ... ... o (A-J:
Accessto Schools, Visitor POlICIES . .. .. .o o (FM:
Administrative Procedures, Extensionsof Time . . . ... ... ... i (JS
Age Discrimination, School BUSDHVEIS . . . . ..o e e e (O-D:
Athleticss No Pagan, NO Gain . .. .. oot e e e e (A-J. 97, S
Attorney Fees: Special EduCation . . . .. ... (FM: 95, J-S:
Attorney Fees: Parent-Attorneys . .. .. .. e (A-J: 96, J-S.
Basketball in Indiana: Savin’ the Republic and Slam Dunkin’ the Opposition . ................ (FM:
Bibles, Distribution . . . . . .. oo (FM: 95, JS: 95, A-J.
Board of Special Education Appeals . . . . .. (JS:
Bus Driversand Age DisCrimination . . . . . ... .ottt (O-D:
Bus Drivers and Reasonable Accommodations .. ... ... . (A-J.
Case Review Pandl, IHSAA and . . . .. .o e e (FM:
Causal Relationship/Manifestation Determinations .. ................ ... ... ... ........ (O-D:
GO SN D . o (O-D:
Charter SChools . . . ... . e (O-D: 98, A-J.
Child AbUSE REgISIIIES . . . .o ot e e e (JS
Child Abuse: Reporting Requirement ... ............. ... ... . . .. (O-D: 95, JS:
Choral Music and Establishment Clause . .......... .. i (A-J: 96, JM:
Class RanK . . ..o (FM:
Confidentiaity of Drug Test ResUItS . . . . . .. . oo e e e (A-J:
Collective Bargaining . .. ....... oot (O-D: 95, JS: 96, JS:
Collective Bargaining: Fair Share . .. ... . (FM: 97, IS
Commercial Free Speech, Public Schoolsand Advertising .. ............. ... ... ... .. (O-D:
ComMmMUNItY SEIVICE . . .o it e (O-D: 95, JM: 96, JS:
COMIPULEIS . . . st et e e (FM: 96, A-J:
Confederate Symbols and School Policies . .. ......... .. ... ... ... .. ... ...... (FM: 99, IS
Consensus at Case Conference CommitteeS . ... ... ..ttt e (JS:
Contracting for Educational Services . ............. ... ... (A-J. 97, JM: 98, O-D:
Court Jesters:

Bard of Education, The . . . ... ... (A-J.

A BrushwiththeLaw . ... .. . . . e e e (JS:

BU-DOZING . .. oot e (A-J:

CalStIC ACTOSHIC .« . v v (JS

Court Fool: Lodi V. Lodi . ... ..o (A-J.

Girth Mirth . ... e (A-J.

Humble B ... (O-D:

98)
00)
96)
98)
97)
95)
96)
97)
98)
95)
98)
95)
00)
97)
96)
99)
96)
96)
98)
96)
99)
97)
97)
99)
96)
96)
99)
96)
98)

97)
99)
99)
96)
96)
98)
97)



Incommodious Commode, The . ... ... .. . . (FM: 99)

EndZone Laxey v.La Bd. of Trustees . ... i (FM: 95)

Kent© NOMMEN . . ..ottt e e e e e e e e e e e (FM: 96)

Little Piggy GOESTO COUNt . . . . . oot e e e e (O-D: 98)

OMISSIS JOCIS .« o v v ittt e e e (O-D: 96)

PoE FOIKS . . (FM: 98)

Psalt ‘N PEPEr . . oo (3M: 00)

RE JOYCE . . i (3M: 96)

Satanand his Staff . . ... ... . e (J-S: 95)

Spiritof theLaw, The. . .. ... . e e (JS: 97, O-D: 98)

Things That GO BUMP . . . .. e e e e e e e e e et e et (JS: 98)

TrippingtheLight Fandango . .. ... . . e (A-J. 95)

Vearsad inthe Law ... ... (O-D: 99)

Waxing POELIC . ... ... (O-D: 95)
“Creationism,” EVOIULION VS, . . . . oo e e e e e (O-D: 96, O-D: 97)
Crisis Intervention, Emergency Preparedness . .. ...ttt (O-D: 98)
Current Educational Placement: the “Stay Put” Rule and Special Education . ................ (J-S: 97)
Curriculum, Challengesto . . . .. ... o e e (J-S: 96)
Curriculum and RdligiousBdliefs ... ........... ... ... ... .. ... ... ..., (FM: 96, A-J: 98, }S:98)
Desegregation and Unitary StaUS . . . . . .. oot (A-J. 95)
Distribution of Religious Materiasin Elementary Schools . .. ........................... (FM: 97)
Do Not Resuscitate “Ordersand Public Schools . .......... . ... .. . . .. (J-S: 99)
DresS COOES . v v v (JS: 95, O-D: 95, J-S: 96, JFM: 99)
Dress and Grooming Codesfor Teachers . ... .. ... i e (FM: 99)
Driving Privileges, Drug Testing . . ... ..ot e (A-J: 99)
Drug TeStiNg . . . oot (FM: 95, A-J. 95)
Drug Testing BeYONd Vernoniac . . . .. oo oo oo e e e e e e e e e e e e e e (FM: 98)
Drug Testing and School Privileges . . ... ... . (A-J: 99)
Educational Records and FERPA . . . . ... ... . (A-J: 99)
Emergency Preparedness and CrisisIntervention . ... ... .. i (O-D: 98)
Empirical Dataand Drug TeSIS . . . .. e e (A-J 99)
Equal Access, Reigious ClubS . . .. ... (JS: 96, A-J. 97)
Evacuation ProCedures . . .. ... o e (O-D: 98)
Evolution vs. “Creationism” . ... .. ot e (O-D: 96, O-D: 97, O-D: 99)
Exit Examinations . .............0.iiiii. (FM: 96, O-D: 96, }FM: 97, A-J: 98, J-S: 98, O-D: 98)
EXIENSIONS Of TiME . . ..o e (J-S: 96)
Facilitated COmMmUNICAtIoN . . . .. .. o e (O-D: 95)
“Fair Share” and Collective Bargaining Agreements . . ... (FM: 97, O-D: 99)
FERPA, Educational ReCOrdS . . . .. ...ttt e (A-J 99)
First Friday: Public Accommodation of ReligiousObservances ... ................. (JS: 98, O-D: 99)
Free Speech, Grades . . ... i (3M: 96)
Free Speech, Teachers . . .. ... ... . (FM: 97, A-J 97)
GaANGS . o o e (FM: 96. JS: 99)
Gangsand Gang-Related ACHVITIES . . . .. . ... (A-J: 99)
Graduation Ceremonies, School Prayer .. ... ... i e (A-J. 97, O-D: 98)
Grooming codes for Teachers, Dressand . . ... ... ... . i e (FM: 99)
Habitual TrUaNCY . . . . e e e (FM: 97)



HalloWeen . . ... e (J-S: 96)
Health Services and Medical Services. The Supreme Court and Garret F. .. ................ (FM: 99)
High Stakes Assessment, Educational Standards, and Equity . . ... ... ... (A-J 98)
IHSAA: ‘Fair Play,” Student Eligibility, and the Case Review Panel .. ..................... (3M: 00)
Interstate Transfers, Legal Settlement ... ... .. .. .. . (A-J: 99)
Juvenile Courts & Public Schools: Reconciling Protective Orders & Expulsion Proceedings . . . . .. (FM: 98)
LatCh-Key Programs . . . ... e (O-D: 95)
Lega Settlement and Interstate Transfers . ... ... (A-J: 99)
Library Censorship . .. oo oo (O-D: 96)
Limited English Proficiency: Civil RightsImplications .. ............. ... ... ........ (J-S: 97)
Loyalty Oaths . . . ... (FM: 96)
MaSCOLS . . . ottt (J-S: 96)
Medica Services, Related Services, and the Role of School Health Services . . . .. (JS: 97, O-D: 97, JS: 98)
Meditation/QUIEt TIME . . . . ..o (A-J:97)
Metal Detectorsand Fourth Amendment . .. ....................... (JS: 96, O-D: 96, IM, JS: 97)
Methodology: School Discretion and Parental Choice . .. ........... ... ... ... . ... (FM: 99)
Miranda Warnings and SChool SECUrity . .. ... ... it e (J-S: 99)
Negligent Hiring . . . ... oo (O-D: 96, JM: 97)
Opt-Out of Curriculum . . . .. ... (JM: 96)
“Orders and Public Schools’: Do Not Resuscitate “Parental Hostility” Under IDEA . .......... (A-J. 98)
Parental Rightsand School Choice. . ... ... . . e (A-J. 96)
Parental Choice, Methodology: School Discretion .............. . . ... (FM: 99)
Parochial School Students with Disabilities . ............... (JS: 95, FM: 96, A-J:. 96, A-J:. 97, J-S: 97)
Parochial School Vouchers . .. ... ... . (A-J. 98)
Peer Sexual Harassment . . ... ..o (O-D: 97)
Peer Sexual Harassment Revisited . . ...... ... .. . (JFS: 98, A-J. 99)
Prayer and PublicMeetings . . . .. ..o oo (FM: 97, 3M: 98, O-D: 98, A-J: 99)
Prayer and SChools .. ... ... . (A-J 97, O-D: 98)
Privileged COmMMUNICALIONS . . . .. ..ot e e e (A-J. 97)
Proselytizing by Teachers . . . . ... .. . . (O-D: 96)
Public RECOrds, ACCESSTO . . . it ittt e e e e (A-J: 98, J-S: 98)
“Qualified Interpreters’ for Students with Hearing Impairments ... ...................... (FM: 98)
Quiet TIme/Meditation . . ... ... .. e (A-J:97)
Racial Imbalancein Special Programs . .. ... .. (FM: 95)
RegioUSCIUDS . . . . (FS: 96, A-J 97)
Religious Observances, First Friday: Public Accommodations .. ........................ (J-S: 98)
Religious Symbolism . ... ... (J-S: 98)
REPressed MemMOrY . .. .ot (FM: 95, A-J. 95)
Residential Placement . . . ... (JS: 95)
Resuscitate Orders and Public Schools, DONot . .......... . ... . .. . . ... (J-S: 99)
SChool CoNnStrUCtioN . .. . o (J-S: 95)
School Discretion and Parental Choice, Methodology: . ........... . ... ... ... ... ... ... (FM: 99)
School Health Services . ... .. .. (&S 97)
School Health Services and Medical Services. The Supreme Court and GarretF. .. ........... (FM: 99)
School Policies, Confederate Symbolsand, .. .......... ... (FM: 99)
School Prayer ... ... e (A-J. 97, O-D: 98)
School Privileges, Drug Testing . . . . . . oo oottt (A-J 99)



Security, Miranda Warningsand School . ........ ... ... . . . . . (JS:
SEIVICE DO . . v o vt e (O-D:
Statewide Assessments, PUDIIC ACCESSTO . . . ..ot o o e e e (A-J: 98, J-S:
Status Quo and Current Educational Placement . . .. ... ... . (JS
Stay Put and Current Educational Placement . ... ... ... . . . (JS:
St SEarCh . .. (JFS: 97, IM:
Suicide: School Liability . ....... ... Fs
Suicide Threats and Crisis Intervention Plans . . . .. ... ... ... . . . e (O-D:
Symbolism, REGIOUS . .. . ... (JS:
Symbols and School Policy, Confederate . ............ ... ... ... ... (FM: 99, JS:
Teacher Competency Assessment & Teacher Preparation:

Digparity Analyses & Quality Control . . ... ... (FM:
Teacher Free SpeeCh . ... .o (FM:
Teacher License SUSPENSION/REVOCAION . . . . . .. .ot (JS:
TerroristiC TRrEatS . . . . o (O-D:
Textbook Fees . . . ... o (A-J. 96, O-D:
TIMEe-OUL ROOMS . . . . e e (O-D:
Titlel and Parochial Schools . . . . ... .. o (A-J. 95, O-D: 96, A-J.
Triennial EValUalionS . . . . . ... (JS:
Truancy, Habitual . .. ... .. . (FM:
Vaedictorian . ... .. (FM:
Vigitor Policies: Accessto SChools . . ... ... o (FM:
Voluntary SChool Prayer . . . ... (A-J.
VolunteersIn Public Schools . . .. ... .o (O-D: 97, JS.
Vouchersand Parochial SChooIs . .. ... ... (A-J.

99)
96)
98)
97)
97)
99)
96)
99)
98)
99)

00)
97)
95)
99)
96)
96)
97)
96)
97)
96)
00)
97)
99)
98)



